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REASONS FOR JUDGMENT

PELLETIERJ.A

[1] This is an appeal from the Federal Court’s decision on costs reported as 2022 FC 63,
following the dismissal of Mr. Milne’s claim for compensation for disturbance and injurious
affection as a result of the expropriation of a part of his land to permit the expansion of an
existing railway corridor. The Federal Court found that Mr. Milne had not proved that the

expansion of the corridor had a perceptible increase on the noise level at his residence.
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[2] In reasons released concurrently with these, this Court, having found that the increased
noise from the expansion of the railway corridor had a severe impact at Mr. Milne’s residence,
allowed his appeal from the dismissal of his claim for relief and returned the matter to the

Federal Court for a redetermination of his claim.

[3] The Federal Court’s decision on costs turned, in part, on the failure of Mr. Milne’s claim

for relief and, in part, on the Court’s view that Mr. Milne’s claim for relief was unreasonable.

[4] Given that Mr. Milne’s claim for relief is being returned to the Federal Court for
redetermination, the Federal Court’s view of Mr. Milne’s claim and its reasonableness may
change following the redetermination. This may affect the Court’s view of Mr. Milne’s
entitlement to costs under the special regime set out in the Expropriation Act, R.S.C. 1985, c.

E-21.

[5] As a result, it would be inappropriate to deal with the matter of the costs of the
expropriation proceedings before they are finalized. Therefore, this appeal will be allowed and
the Federal Court’s costs award will be set aside, subject to a fresh determination as to costs
being made at the conclusion of the Federal Court’s redetermination of the amount of

compensation to which Mr. Milne is entitled is completed.
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[6] For the same reasons given in the appeal on Mr. Milne’s entitlement to compensation, |

would award Mr. Milne his costs to be assessed at the high end of Column IV.

"J.D. Denis Pelletier"

JA.

“I agree.
Marianne Rivoalen J.A.”

“I agree.
Sylvie E. Roussel J.A.”
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