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REASONS FOR JUDGMENT AND JUDGMENT

[1] This is an application for judicial review under subsection 72(1) of the Immigration and
Refugee Protection Act, SC 2001, ¢ 27 [“IRPA”] of a decision of the Refugee Protection Division
[“RPD], dated December 21, 2012 that the Applicant was neither a “Convention refugee” within
the meaning of section 96 of the IRPA nor a “person in need of protection” under subsection 97(1)

of the IRPA.
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[2] Counsel for the Applicant presented a motion to be removed as solicitor of record due to the
facts that the Applicant is not reachable, that his phone has been cancelled and that it is known in
the Punjabi community that he has left the country. This motion was presented the day on which the
judicial review was to be heard. Having granted the motion, it was then suggested by counsel for the
Respondent that | dismiss the judicial review. | suggested that it was in the interest of justice that |
hear it in the absence of the Applicant since the Applicant is not reachable and that the submissions
of his counsel are already part of the Applicant’s motion record and that the issue raised is limited to

the internal flight alternative [“IFA”].

l. Facts
[3] The Applicant is a 22-year-old citizen of India. He claims to be a “Convention refugee” and
a “person in need of protection” within the meaning of section 96 and subsection 97(1) of the IRPA.

The RPD however analyzed the claim solely under subsection 97(1) of the IRPA.

[4] The Applicant came to Canada when he was 17 years old, via Italy where he had become a

permanent resident in 2008.

[5] The Applicant’s problems in India began when his father leased his land to

Mr. Makhan Singh before going to Italy. A few months later, however, Makhan Singh stopped
paying rent. The Applicant’s father then proceeded to cancel the lease agreement and take back the
land. Mr. Makhan Singh, who it is alleged is an influential person, was not happy with the situation.

The Applicant’s mother heard that he planned to kidnap her son.
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[6] On one occasion, on December 14, 2007, the Applicant was beaten up on his way home
from school. The people who attacked him told him they did so because his father humiliated
Makhan Singh by taking back the land. The sarpanch informed the police about the incident, but

they did not take it seriously. A second visit to the police did not foster the matter any further.

[7] The Applicant’s father got the family members’ permanent resident visas and the family
arrived in Italy on May 21, 2008. There, the Applicant encountered troubles with boys who were
attending his school and he was even attacked by some of them on one occasion. The Applicant’s

father decided to send his son, the Applicant, to Canada where his uncle was living for a while.

[8] When he wanted to return to Italy, the Applicant was told by his father that it was too risky.

He consequently made a refugee application on July 20, 2009.

[9] Since arriving in Canada, the Applicant has learned from his father that Makhan Singh is

vowing to get even with the family.

1. Decision under review

[10] The RPD was satisfied with the evidence submitted pertaining to the Applicant’s identity.

[11] The RPD determined that the Applicant is neither a Convention refugee nor a person in need

of protection pursuant to section 96 and subsection 97(1) of the IRPA.
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[12] The RPD noted that according to documentary evidence submitted regarding the
requirements for residence in Italy, a permanent resident who is absent from the country for

12 months or more loses permanent resident status. This was the case of the Applicant.

[13] The RPD examined the Applicant’s exclusion status under Article 1E of Article 1 of the
Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,
and concluded that he was not excluded given that he had come to Canada as a minor and that the
decision was not his, but his father’s. The RPD went on to find that the loss of status was

involuntary.

[14]  Furthermore, the RPD noted that the claim was based on a personal vendetta of
Makhan Singh against the Applicant and his family and, as such, the animosity between these

people did not fall within any of the grounds listed in section 96 of the IRPA.

[15] According to the RPD, even though the Applicant claimed that Makhan Singh is influential
with police and politicians and that he uses the police to exact revenge on people, there wasn’t
enough evidence that the police were intending to make any false case against the Applicant for any

reason that would engage one of the grounds within section 96 of the IRPA.

[16] Consequently, the RPD analyzed the claim solely under subsection 97(1) of the IRPA.

[17] The RPD noted that the determinative issue in the claim lay in the availability of an IFA and

concluded to the existence of multiple IFAs, namely New Delhi, Bangalore and Calcutta.
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[18] The Applicant expressed fears on several counts with regards to the possibility of relocating
to either one of these cities, but the RPD found the Applicant’s various fears to be subjective and
not objectively well-founded. First, the Applicant had alleged that he would be afraid of the police if
he had to move to New Delhi or Bangalore or Calcutta, claiming that he did not know how far
Makhan Singh’s influence extends and that he was afraid that his goons could take him and bring
him back to Makhan Singh. The RPD found that the basis of that fear was speculative and that there
was insufficient evidence to conclude that it was more probable than not that Makhan Singh’s

influence extends to other states mentioned as possible refuges.

[19] Second, the RPD considered another of the Applicant’s allegations according to which he
was afraid that when the police of the aforementioned cities were to run a background verification
on him, that they would have him brought back to Makhan Singh. Based on objective evidence, the
RPD found that, while police inspections are made in various cities because of the obligation of
landlords and employers to report newcomers, it was not more likely than not that the police would
bring forward a false accusation in the Applicant’s case. Moreover, the RPD stated that the police
presumably could have done that while the Applicant was still in India, but they did not, and

therefore concluded that it was unlikely they would do so today.

[20]  Also, the RPD concluded that it was not necessarily more likely that the Applicant would
face a risk to his life or cruel and unusual punishment or torture, should he relocate to New Delhi or

Bangalore or Calcutta.
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[21]  Ultimately, the RPD determined that it was reasonable for the Applicant to relocate, as he is
a young adult of 22 years of age and, given that in the Applicant’s circumstances, there is N0
evidence of hardship in relocating that would give rise to a risk to life or safety, as required by the

reasonableness test for an IFA.

[22]  Finally, the RPD concluded that the Applicant had failed in his burden of establishing that it

was more likely than not that he would face a risk to his life or cruel and usual punishment or torture

in the event of him returning to India.

I1l.  Applicant’s submissions

[23] The Applicant submits that the RPD erred in fact and in law in concluding that he could live
safely in New Delhi, Bangalore or Calcutta. He adds that the RPD’s decision on the issue of IFA is

unreasonable for the following reasons.

[24]  With regards to the issue of the IFA, according to the Applicant, the RPD erred when it
concluded that his fear was subjective and not objectively well-founded, as his personal
circumstances combined with the prevalent country conditions all amounted to a real and objective

well-founded fear of danger to his life if he were to return to India.

[25] Contrary to the RPD’s finding pertaining to the Applicant’s knowledge of how far
Makhan Singh’s influence extended, the Applicant argues that he did indeed testify and confirm that
the man’s influence extended far beyond his own district of Patiala. The Applicant further submits

that the RPD failed to take into consideration Makhan Singh’s influence outside of Patiala when
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assessing the possible IFAs available to the Applicant. Furthermore, the Applicant argues that it is
the RPD and not he who speculated in that regard when it found that the evidence was insufficient
to conclude that it was “more probable than not that [Makhan Singh’s] influence extends into other

states where the cities mentioned as possible refuges are located.”

[26]  According to the Applicant, the RPD’s analysis on its assessment of the evidence was
deficient and incomplete. The Applicant also submits that the RPD failed to take into consideration
a number of factors in the Applicant’s evidence which served to support the conclusion that it is
more probable than not that his life would be at risk in the cities mentioned as possible refuges by
the RPD. He argues that the RPD should have examined these elements when determining whether
relocation was a viable option for the Applicant. Amongst others, the numerous factors adduced
relate to Makhan Singh’s conduct and his interest in the whereabouts of the Applicant. The
mentioned factors also speak of the dangers which the Applicant would face in India and to the
problem of police corruption in the country whereby police frequently arrest and detain people at
the behest of powerful local figures and that manifestations of corrupt behaviour are rarely

prosecuted.

[27] The Applicant argues that his fear was well-founded and not speculative, in that the RPD
should have considered the evidence relating to the fact that the police were used by Makhan Singh
when they arrested his father in 2005. He adds that the mere fact that the police could have laid false
accusations against the Applicant while he was still in India did not mean that the Applicant faces
no harm today. He maintains that were he to return to India today he would still face danger as the

“opportunity and motive” exist.
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[28] According to the Applicant, the RPD also failed to consider various elements of the cultural
context of the Applicant, including the limited education of the Applicant, the fact that his education
has been interrupted, the lack of evidence before the RPD pertaining to the Applicant’s proficiency
in Hindi, the fact that the Applicant has no ties with the cities mentioned as refuges and the fact that
since he lived in a small farming village the Applicant was part of a closely knit and protective

community.

[29] The Applicant also argues that being only 22 years of age and having left India as a minor it
would be unreasonable to expect him to move to a large urban area away from his protective
community, thereby making the second prong of the IFA test unreasonable. He finishes by stating

that, having lost his permanent resident status in Italy, he faced a future of poverty with no hope.

V. Respondent’s submissions

[30] The Respondent submits that the RPD’s decision to reject the Applicant’s claim was
reasonable. According to the Respondent, the Applicant clearly failed to establish that it is more
likely than not that he would face a risk to his life or cruel and unusual punishment or torture should

he relocate in New Delhi, Bangalore or Calcutta.

[31] In this regard, relying on the RPD’s reasons, the Respondent argues that it is highly unlikely,
and speculative that Makhan Singh could or would pursue the Applicant in either of the proposed
IFAs. The Respondent claims that the Applicant’s fear is speculative. He also claims that there is no
evidence to conclude on a balance of probabilities that Makhan Singh’s influence extends to other

states in India than his own or that the police would act at the behest of Makhan Singh to locate the
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Applicant and bring him to Makhan Singh, and that there is no evidence of hardship in relocating

the Applicant that would give rise to a risk to his life or safety.

[32] The Respondent argues that jurisprudence sets out a two-pronged test to determine whether
an IFA exists or not. According to the Respondent, the Applicant’s situation is consistent with such
jurisprudence and therefore meets the two-pronged test. With regards to the foregoing, following the
test, the Applicant bore the onus of establishing that an IFA did not in fact exist and that it was
objectively unreasonable or unduly harsh for him to relocate to the IFA in question. The
“objectively unreasonable” standard is subject to a very high threshold which was not satisfied by
the Applicant. The Respondent adds that this standard is to be evaluated in a flexible manner with
regard to the relevant country conditions and the Applicant’s personal circumstances, and that the

difficulties inherent to being displaced are not considered to be unreasonable.

[33] The Applicant did not establish the serious possibility of a risk to his life or that he would

suffer cruel or unusual punishment should he relocate to one of the proposed refuges.

[34] The Respondent is of the view that the RPD’s finding that the Applicant can relocate to an

IFA in New Delhi, Bangalore or Calcutta is reasonable.

V. Issue
[35] The present matter raises the issue of whether the RPD erred in concluding that an IFA was

available to the Applicant in New Delhi, Bangalore or Calcutta.
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VI. Standard of review

[36] The RPD’s IFA determination is to be reviewed under the standard of reasonableness

(Dunsmuir v New Brunswick, 2008 SCC 9 at para 53, [2008] 1 SCR 190).

VII.  Analysis

[37] The Federal Court of Appeal established a two-pronged test which the courts must follow to
determine whether an IFA exists or not. First, the RPD must be satisfied, on a balance of
probabilities, that there is no serious possibility of the Applicant being persecuted in the part of the
country to which it finds an IFA exists, and second, conditions in that part of the country must be
such that it would not be unreasonable, in all the circumstances, for the Applicant to seek refuge
there (see Rasaratnam v Canada (Minister of Employment and Immigration) (1991), 140 NR 138,
31 ACWS (3d) 139 (FCA); Thirunavukkarasu v Canada (Minister of Employment and

Immigration) (1993), 22 Imm LR (2d) 241, 109 DLR (4th) 682 (FCA)).

[38] With regards to the first prong, the RPD found that the Applicant’s fear is subjective and not
objectively well-founded and concluded that it was not more likely than not that the Applicant
would face a risk to his life or cruel and unusual punishment or torture should he relocate to

New Delhi or Bangalore or Calcutta. To the contrary, the Applicant argued that his fear was well-
founded, given his personal circumstances and the prevalent country conditions he would face in
India. He adds that the RPD failed to consider numerous factors found in the Applicant’s evidence.
However, there is a presumption that, although they were not directly referred to by the RPD, they
were nonetheless given due consideration (see Florea v Canada (Minister of Employment and

Immigration), [1993] FCJ 598 (FCA)).
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[39] As for the second prong of test, the RPD found that it would be reasonable for the Applicant
to relocate, as there was no evidence of hardship in his particular circumstances that would give rise
to a risk to life or safety. The Applicant failed to present evidence of undue hardship which could

render the second prong of the IFA test unreasonable.

[40] Assubmitted by the Respondent, the Applicant bore the onus of establishing that it is
objectively unreasonable to expect him to seek safety in a different part of the country before
seeking a haven in Canada or elsewhere. Also, the threshold for the “objectively unreasonable”
standard is very high and requires, at a minimum, the proof of adverse conditions which would
jeopardize the life and safety of the Applicant in relocating to a safe area. Furthermore, the
Applicant was required to produce actual and concrete evidence of such conditions (Ranganathan v
Canada (Minister of Citizenship and Immigration) (2000), 11 Imm LR (3d) 142 at para 15, 266 NR

380 (FCA)).

[41]  The issue comes down to answering the following question, as previously formulated by this
Court: Is it objectively reasonable to expect the Applicant to move to a different part of the country?
(Krasnigi v Canada (Minister of Citizenship and Immigration), 2010 FC 350, at para 44, [2010]

FCJ No 410) Based on the evidence with which it had been presented, the RPD found that such was
not the case for the Applicant, and this “decision falls within a range of possible, acceptable
outcomes which are defensible in respect of the facts and the law" (see Dunsmuir v New Brunswick,

2008 SCC 9, [2008] 1 SCR 190 at para 47) despite the Applicant’s submissions.


http://www.lexisnexis.com/ca/legal/search/runRemoteLink.do?A=0.1457657423892682&bct=A&service=citation&risb=21_T17993400830&langcountry=CA&linkInfo=F%23CA%23SCC%23sel1%252008%25year%252008%25decisiondate%252008%25onum%259%25
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[42] The Applicant therefore failed to satisfy this Court that the internal flight alternatives are

unreasonable and that the RPD committed an error warranting this Court's intervention.

[43] The IFA issue does not raise any matter of general importance that could call for a certified
question. It is a case that raises only an assessment of the facts in relation to an IFA. Therefore, no

question will be certified.
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JUDGMENT

THIS COURT’S JUDGMENT is that this application for judicial review is denied. No

question is certified.

“Simon Noél”
Judge




FEDERAL COURT

SOLICITORS OF RECORD

DOCKET: IMM-826-13

STYLE OF CAUSE: BARINDER SINGH v THE MINISTER OF
CITIZENSHIP AND IMMIGRATION

PLACE OF HEARING: Montréal, Québec

DATE OF HEARING: September 25, 2013

REASONS FOR JUDGMENT

AND JUDGMENT: NOEL J.

DATED: September 26, 2013

APPEARANCES:

Pavol Janura FOR THE RESPONDENT

SOLICITORS OF RECORD:

William F. Pentney FOR THE RESPONDENT
Deputy Attorney General of Canada
Montréal, QC



