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PRESENT: TheHonourableMr. Justice O'K eefe

BETWEEN:

INDRADEI PARRASRAM DHURMU

Applicant
and
MINISTER OF PUBLIC SAFETY AND
EMERGENCY PREPAREDNESS
Respondent

REASONS FOR JUDGMENT AND JUDGMENT

[1] Thisis an application pursuant to subsection 72(1) of the Immigration and Refugee
Protection Act, SC 2001, ¢ 27 (the Act), for judicia review of adecision by an enforcement officer
(the officer) dated March 30, 2010 wherein the officer denied Indeadei Parrasram Dhurmu’s (the
applicant’s) application for adeferral of remova pending the outcome of her application for judicia

review of anegative pre-removal risk assessment (PRRA) decision.
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[2] The decision regarding the applicant’ s application for judicia review of the negative PRRA

decisonistill pending.

[3] The applicant requests that the decision of the officer be set aside and sent back to a

different decision maker for redetermination.

Background

[4] The applicant isacitizen of Guyana. In December 2003, she arrived in Canada and made a
clam for refugee status based on afear of persecution and arisk to her life because of her ethnicity
as an Indo-Guyanese, aswell as her palitical opinion as a supporter of the People’ s Progressive
Party (PPP). The Refugee Protection Division of the Immigration and Refugee Board (the Board)
denied that claim on January 18, 2005, citing the applicant’ s lack of credibility. The applicant did

not apply for ajudicia review of that decision.

[5] Subsequently, the applicant made a PRRA application which was also rejected on February
16, 2010. On March 22, 2010, she applied for ajudicia review of the negative PRRA decision

(Court file IMM-1610-10). Leave was granted and the judicia review is still outstanding.

[6] The applicant was scheduled for removal on April 8, 2010. On March 23, 2010, the
applicant applied to Canada Border Services Agency (CBSA) with arequest for deferral of removal

pending the outcome of her judicia review application regarding her PRRA. On March 30, 2010,
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the CBSA enforcement officer rejected her request and ordered her to report for removal on April
15, 2010. The applicant then applied to this Court for ajudicial review of the decision to deny her

request for deferral which isthe matter before the Court.

[7] The applicant further applied to this Court on March 29, 2010 for a stay of removal pending
the outcome of both the judicial review regarding her PRRA and the judicia review regarding the
request for the deferral of her removal. On April 14, 2010, Mr. Justice Michagl Phelan granted a

stay of removal in both proceedings.

Enfor cement Officer’s Decision

[8] The applicant based her request for deferral of remova on two grounds:

1 That she be alowed to stay in Canada pending the outcome of the judicia review
application regarding her negative PRRA; and

2. Onthe basis of “individua and cumulative exigent personal circumstances, which

includes immense establishment, incredible hardship, and risk to life should she be removed.”

[9] The officer noted that there was little information in the request to defer removal asto why
the PRRA decision was in error and that she was “ unconvinced, based on the information provided,
that the officer did not properly assess the information provided in the context of each individual

application.”
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[10]  Further, in asfar asthe applicant’ s claim that there was arisk to her lifeif she wasremoved,
the officer found no new risks beyond those that had been claimed in her PRRA, or indeed any risks
in Guyanathat were sufficiently personalized in nature. The officer further noted that the applicant’s
clams of risk and undue hardship had been adjudicated by both the Board and a PRRA officer that

had already made negative determinations on those fronts.

[11] The officer went on to state that the filing of an application for leave and judicial review of a
PRRA decisionisnot in and of itself an impediment to remova and does not invoke a statutory stay
of removal under the Act. In addition, she found that there was:

... insufficient information . . . to demonstrate that [the applicant]

will not be able to have her outstanding litigation heard before the
Federa Court before her scheduled removal from Canada.

[12] Asaresult, the officer was not satisfied that the deferral of the execution of the removal

order was appropriate.

®

[13] The applicant has framed the issuesin the following way:

1 Did the officer err in asserting that the litigation on the PRRA could be completed
before the removal of the applicant?

2. Did the officer err in the assessment of the exigent personal circumstances of the

applicant?
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3. Should the officer have deferred removal based on the pending PRRA litigation and
the consequences of the Shpati decision?

4, Did the officer illegally delegate hisjurisdiction on removal to the Court?

5. Do statute and Hansard confirm that a person has aright to afulsome leave for
judicid review and judicia review process?

6. Did the officer ignore the Departmenta Policy for Removals Officersin relation to
failed PRRAS?

7. Did the officer ignore the applicant’ s ancillary rights associated with appealing a
negative PRRA as conferred by the Interpretation Act?

8. Did the applicant have alegitimate expectation that she would have afull

opportunity to proceed with her leave for judicial review and judicial review application?

[14] | would reframe the issues asfollows:

1 What isthe appropriate standard of review?

2. Did the officer err in her reasons to deny the request for deferral of removal?

3. Was the decision not to defer removal unreasonable in light of the decision in Shpati
v Canada (Minister of Public Safety and Emergency Preparedness) 2010 FC 3677

4, Was there alack of procedural fairnessin the officer’s decision making?

Applicant’s Written Submissions

[15] The applicant argues that the officer failed to take into account the exigent personal

circumstances that were claimed in her request for deferral of removal. These circumstances are
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twofold. First, are the personal circumstances outlined in her affidavit, which are essentially the
same circumstances that she claimed in her PRRA —that she fears persecution and arisk to her life
because of her status as an Indo-Guyanese and the fact that she supported and canvassed for the
opposition PPP party during the campaign leading up to the 2001 election. The applicant relies on
the decision in Ramada v Canada (Solicitor General), 2005 FC 1112 for the principle that a deferral
officer must consider whether there are exigent circumstances which would justify a delay of
removal, especialy the need for family commitments. She clamsthat the officer erred especidly in

failing to take into account the loss of the school year.

[16] The second exigent circumstance isthe applicant’ s outstanding PRRA litigation. By
refusing to defer the applicant’s removal pending the outcome of her PRRA judicia review, the
applicant argues that the officer has divested her of her right of judicia review under subsection
72(1) of the Act, asremova from the country rendersthe judicia review of anegative PRRA
decision moot (see Perez v Canada (Minister of Citizenship and Immigration), 2009 FCA 171 at
paragraph 5). The right to afulsome judicial review, it is argued, should extend to those who have
been granted leave by the Federa Court for any failed process under the Act, not just failed refugee
decisions (see Shpati above, at paragraph 45). The applicant relies on subsection 31(2) of the
Interpretation Act, RSC 1985, ¢ I-21, which provides that:

31.(2) Where power isgivento  31.(2) Le pouvoir donné a
aperson, officer or functionary  quiconque, notamment aun

to do or enforce the doing of agent ou fonctionnaire, de
any act or thing, al such prendre des mesures ou de les
powers as are necessary to faire exécuter comporte les
enable the person, officer or pOUVOIrs nécessaires a

functionary to do or enforcethe |’ exercice de celui-ci.
doing of the act or thing are
deemed to be also given.
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[17]  The applicant takes this provision to mean that because subsection 72(1) of the Act allows
for judicial review of adecision, that an applicant must also be allowed al the ancillary rightsto
actually proceed with the judicia review. Thus, it is argued, that the officer should have taken into
consideration the fact that by removing the applicant, she was essentially obviating the applicant’s
right of judicia review. In addition, the applicant claims that the officer erred in holding that there
was a chance that the judicia review of the PRRA application could be dealt with before her

removal.

[18] Theapplicant dso arguesthat the officer usurped her own jurisdiction and illegally

delegated it back to the Court (paragraphs 17 and 50 of the applicant’ s record).

[19] Findly, the applicant arguesthat by refusing to defer the applicant’ s stay of removal, the
officer breached the duty of procedural fairness because the applicant had alegitimate expectation
that she would have a full opportunity to proceed with thejudicia review of her negative PRRA

decision.

Respondent’ s Written Submissions

[20] Therespondent submits that the officer’s decision with respect to the applicant’ s request for
deferral of removal was reasonable as she found that a deferral was not warranted based on the

applicant’ s outstanding PRRA litigation or her claimed risk upon her return to Guyana. The
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respondent argues that the applicant hasfailed to identify any particular error in the officer’ s reasons
with respect to her risk alegations or explain why the officer’ s decision was unreasonable. Simply

disagreeing with the officer’ s decision, absent any error, isnot grounds for judicia review.

[21]  Further, the respondent asserts that areview of the officer’s actual decision showsthat she
considered the applicant’ s risk allegations and determined that there was no basis to defer removal.
The officer cited that the risk alegations had been adjudicated by various decision makers, none of
whom were persuaded by the applicant’s claims. The applicant then made the same allegations of
risk to the officer in her request for deferral of removal and the officer reasonably decided that the

issue of risk had aready been adequately canvassed.

[22]  Next, the respondent argues that it was reasonable of the officer not to defer removal
pending the resolution of the PRRA litigation. The Shpati above, decision should not be followed
because it isinconsistent with the clear statutory language of the Act and other binding decisions of
the Federal Court of Appeal. The respondent argues that the Court in Shpati above, seemsto have
held that enforcement officers are required to grant deferrals when an applicant alleges risk and has
filed a bona fide application for leave and judicial review of a negative PRRA, lest the applicant be
deprived of hisor her judicial recourse. This, it contends, isincorrect. Parliament expressly did not
provide for applicants challenging negative PRRA decisions to be granted a stay pending the
resolution of their litigation. Inasmuch as Shpati above, can be read to suggest that deferrals must be
granted to those awaiting judicia reviews on PRRA decisions, it must not be followed (see
Golubyev v Canada, 2007 FC 394 at paragraphs 19 to 22; Paul v Canada (Minister of Citizenship

and Immigration), 2007 FC 398).
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[23]  Further, the respondent claimsthat the officer in the case at bar did not err in respect of her
narrow discretion by assessing the risk, as stated at paragraph 43 of Shpati above. She did exactly
what was envisioned by the Federal Court of Appeal in Baron v Canada (Minister of Public Safety
and Emergency Preparedness), 2009 FCA 81 at paragraph 51, which was to ask whether or not
failure to defer would expose the applicant to the risk of death, extreme sanction or inhuman

treatment.

[24] Therespondent also argues that the Court in Shpati above, conflates the first two branches
of the tripartite test for astay. Thisisinconsistent with the jurisprudence of the Court of Appedl,
which states that the potential mootness of an outstanding litigation (such as a PRRA litigation) will
not, in and of itself, establish irreparable harm warranting a stay (see El Ouardi v Canada (Solicitor
General), 2005 FCA 42 at paragraph 8; Palka v Canada (Minister of Public Safety and Emergency
Preparedness), 2008 FCA 165 at paragraph 20). With regard to the decision in Perez above, that is
relied upon by the applicant, the respondent states that the decision does not relate to removal
deferrals and upholds the Borowski v Canada (Attorney General), [1989] 1 SCR 342 (SCC) criteria

for determining whether the Court should entertain a case despite its mootness.

[25] Inresponseto the applicant’ s argument regarding subsection 72(1) of the Act, the
respondent argues that the provision’s requirement for expeditious hearings does not imply that
individuals who receive negative PRRA decisions should be given a mandatory stay of removal
pending ajudicial review. Thereis specifically no statutory stay provided for those seeking judicial

review of negative PRRASs and one should not be read into the legidation.
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[26]  Further, the respondent submits that, contrary to the submissions of the applicant, subsection
31(2) of the Interpretation Act does not apply in this context. Subsection 31(2) is meant to apply
only in situations where a power has been conferred upon a person, official or functionary and
grantsthose individuas all of the ancillary powers necessary to fulfill their mandates. It has nothing

to do with the rights given to individuals under law.

[27]  Finadly, the respondent submits that the officer did not breach her duty of procedura
fairness. The discretion of an enforcement officer isvery limited under subsection 48(2) of the Act
(see Baron above, at paragraph 14), as he or sheisrequired to remove as soon as reasonably
practicable. The applicant was under no |egitimate expectation from either the officer or the
immigration manuals that she would be able to stay in Canada until her PRRA litigation was
concluded. Further, the Federal Court of Apped in De al Fuente v Canada (Minister of Citizenship
and Immigration), 2006 FCA 186, reiterated that a substantive outcome, such as a stay, cannot be

considered an expectation under the legitimate expectation doctrine.

Analyssand Decision

[28] Issuel

What is the appropriate standard of review?

In Dunsmuir v New Brunswick, 2008 SCC 9, [2008] 1 SCR 190, the Supreme Court of
Canada established that there are two standards of review for administrative decisions — correctness

and reasonabl eness.



Page: 11

[29] The standard of review for whether an enforcement officer erred in her reasonsto deny a

request for removal should be reviewed on a standard of reasonabl eness (see Baron above, at

paragraph 25).

[30] Questions of procedural fairness are evauated on a standard of correctness (see Sketchley v

Canada (Attorney General), 2005 FCA 404 at paragraph 46 and Dunsmuir above, at paragraph

129).

[31] Issue2

Did the officer err in her reasons to deny the request for deferral of removal?

The officer’ s decision came in the form of notesto file. These notes constitute her reasons

for decision (see Baker v Canada, [1999] 2 SCR 817, 1 Imm LR (3d) 1 at paragraph 44).

[32] The powersof enforcement officers are canvassed succinctly by Mr. Justice James
O'Reilly’ sdecision in Ramada v Canada (Solicitor General), 2005 FC 1112 at paragraph 3:

Enforcement officers have alimited discretion to defer the removal
of persons who have been ordered to leave Canada. Generally
speaking, officers have an obligation to remove persons as soon as
reasonably practicable (s. 48(2), Immigration and Refugee Protection
Act, S.C. 2001, c. 27; set out in the attached Annex). However,
consistent with that duty, officers can consider whether there are
good reasons to delay removal. Valid reasons may be related to the
person's ability to travel (e.g. illness or alack of proper travel
documents), the need to accommodate other commitments (e.g.
school or family obligations), or compelling personal circumstances
(e.g. humanitarian and compassionate considerations). (See: Smoes
v. Canada (Minister of Citizenship and Immigration), [2000] F.C.J.
No. 936 (T.D.) (QL), Wang v. Canada (Minister of Citizenship and
Immigration), 2001 FCT 148 (CanL 1), [2001] 3 F.C. 682 (T.D.)
(QL), Prasad v. Canada (Minister of Citizenship and Immigration),
[2003] F.C.J. No. 805 (T.D.) (QL); Padda v. Canada (Minister of
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Citizenship and Immigration), [2003] F.C.J. No. 1353 (F.C.) (QL)).
It isclear, however, that the mere fact that a person has an
outstanding application for humanitarian and compassionate relief is
not asufficient ground to defer removal. On the other hand, an
officer must consider whether exigent personal circumstances,
particularly those involving children, justify delay.

[Emphasis added]

[33] Here, the applicant made two claimsin her request for deferral of removal:

1. The ability to stay in Canada until the conclusion of thejudicial review of her
PRRA; and

2. The ability to stay in Canada based on her “individua and cumulative exigent
personal circumstances’ which included “immense establishment, incredible hardship, and risk to

life should she be removed.”

[34] Theofficer first evaluated the evidence of personal risk and held that the applicant had
provided little new evidence that pointed to individualized risk, but rather information about general
violence in Guyana. She aso held that the PRRA review had been made quite recently and that
between that decision and the decision regarding the applicant’ s refugee status, the issue of risk had
been adequately canvassed. | think that thisis reasonable. It isnot up to the officer to engagein a
totally new risk assessment and analysis akin to a PRRA, but rather to examine whether there are
any compelling personal circumstances that would warrant adeferral of removal, such asillness,
impediments to travelling, the loss of a school year or a specific personal risk (see Smoesv Canada
(Minister of Citizenship and Immigration) (2000), 7 Imm LR (3d) 141 (FCTD)). The officer’s

decision with regard to personal circumstances was reasonable.
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[35] The officer then turned her mind to the outstanding PRRA litigation. She rightfully found
that an outstanding application for judicial review does not automatically stay aremoval. Shethen
went on to say that there was insufficient information to demonstrate that the applicant’ sjudicia
review would not be completed before her scheduled removal. This, in my opinion, iswhere the
officer’ s decision becomes unreasonable. The officer was aware that the applicant’ s application for
judicia review had been filed on March 22, 2010. The officer’ s decision regarding the request for
deferra of removal was rendered on March 30, 2010 and she ordered the applicant to be removed
on April 15, 2010. While it is true that the applicant did not submit a detailed timeline outlining the
process of judicia review applications before the Federa Court, it did indicate that the process
should not exceed 120 days. Also, the officer presumably has some knowledge of how the Federa
Court system works and that an application for leave for judicial review and the subsequent

adjudication if leave was granted could not possibly be completed in two and a half weeks.

[36] Whilethe Federal Court of Appeal in Perez above, stated that ajudicial review application
of anegative PRRA decision would be rendered moot if the applicant were to be removed from
Canada before the application was heard, it did not say that an applicant’s removal should be stayed
in every case where there is an outstanding PRRA judicia review. Thus, whileit is an issue that the
enforcement officer will have to take into consideration, the existence of an application for judicial
review of anegative PRRA decision cannot be said to be determinative as to the issue of removal.

In the case at bar, however, the officer seemsto skirt the issue entirely, declaring that there may in
fact betime for the judicial review application to be heard, when the redlity isthat the given timeline

would make such areality impossible.
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[37] Inaddition, the officer made some troubling comments about the likely success of the
outstanding PRRA litigation. She statesin her reasons that:
.. .inthe application for leave and judicial review counsel contends

that the Officer concluding the PRRA erred in determining the
PRRA on anumber of grounds. | further note very little information

[38] Indetermining whether to defer aremoval, it isnot for the officer to decide the likelihood of
success for the applicant in her judicial review proceedings, but merely to decide whether the
existence of ajudicia review application isacompelling enough reason. It was unreasonable and
perhaps also outside of the very narrow jurisdiction of the officer to delve into her opinions asto the

merits of the applicant’ sjudicia review application.

[39] Asaresult, the application for judicial review must be allowed and the matter referred to a

different officer for redetermination.

[40] The parties requested that | certify as serious questions of general importance, the questions
certified in Shpati above. | am not prepared to certify these questions as this decision is not based on

the findingsin that case.
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JUDGMENT

[41] IT ISORDERED that:
1. Theapplication for judicia review is alowed and the matter is referred to a different
officer for redetermination.

2. Noquestion is certified.

“John A. O'Keefe’
Judge




ANNEX

Rdevant Statutory Provisions

48. (1) A removal order is
enforceableif it has come into
force and is not stayed.

(2) If aremoval order is
enforceable, the foreign
national against whom it was
made must |eave Canada
immediately and it must be
enforced as soon asis
reasonably practicable.

72. (1) Judicia review by the
Federa Court with respect to
any matter — adecision,
determination or order made, a
measure taken or aquestion
raised — under thisAct is
commenced by making an
application for leave to the
Court.

(2) Thefollowing provisions
govern an application
under subsection (1):

(&) the application may not be
made until any right of appeal
that may be provided by this
Act is exhausted;

(b) subject to paragraph 169(f),
notice of the

application shall be served on
the other party

and the application shall be
filed in the Registry

of the Federal Court (“the
Court™) within

Immigration and Refugee Protection Act, 2001, c. 27

48. (1) Lamesure derenvoi
est exécutoire depuis saprise
d effet deslors qu' élle nefait
pas|’objet d un sursis.

(2) L’ étranger vise par la
mesure de renvoi exécutoire
doit immédiatement quitter le
territoire du Canada, lamesure
devant étre appliquée des que
les circonstances |e permettent.

72. (1) Lecontrolejudiciaire
par la Cour fédérae de toute
mesure — décision,
ordonnance, question ou affaire
— prisedansle cadre dela
présente |oi est subordonné au
dépbt d’ une demande

d autorisation.

(2) Lesdispositions suivantes
S appliquent alademande
d autorisation :

a) dle ne peut étre présentée
tant que les voies d appel ne
sont pas €pui sees;

b) elle doit ére signifiée a

I’ autre partie puis déposée au
greffe dela Cour fédérade—la
Cour — dansles quinze ou
soixante jours, selon quela
mesure attaquée a été rendue au
Canada ou non, suivant, sous
réserve del’ainéa 169f), ladate
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15 days, in the case of a matter
arising in

Canada, or within 60 days, in
thecaseof a

matter arising outside Canada,
after the day

on which the applicant is
notified of or otherwise
becomes aware of the matter;

(c) ajudge of the Court may,
for specia reasons,

allow an extended time for
filing and

serving the application or
notice;

(d) ajudge of the Court shall
dispose of the

application without delay and in
asummary

way and, unless ajudge of the
Court directs

otherwise, without personal

appearance; and

(e) no apped liesfrom the
decision of the

Court with respect to the
application or with

respect to an interlocutory
judgment.

ou le demandeur en est avisé ou
€n a eu connaissance;

c) leddla peut toutefois étre
prorogé, pour motifs valables,
par un juge delaCour;

d) il est statué sur lademande a
bref déai et selon laprocédure
sommaire et, sauf autorisation
d’ unjuge delaCour, sans
comparution en personne;

€) le jugement sur lademande
et toute décision interlocutoire
ne sont pas susceptibles

d appel.
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