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REASONS FOR JUDGMENT AND JUDGMENT

[1] Thisisan application for judicial review, filed by the applicant under subsection 72(1) of

the Immigration and Refugee Protection Act, S.C. 2001 c. 27 (IRPA), of a decision of the
Immigration Appeal Division (IAD) of the Immigration and Refugee Board (IRB) dated May 27,

2010, revoking the stay of the removal order made against the applicant and dismissing her
appeal.
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Background

[2] The applicant is acitizen of the Democratic Republic of Congo (DRC). She came to
Canadain 1998. On September 22, 1999, it was determined that she was a Convention refugee,
and on August 9, 2000, she was granted permanent resident status. She has two Canadian-born

children by different fathers who live in the DRC.

[3] On December 10, 2007, areport on the applicant was prepared under subsection 44(1) of
the IRPA. According to the report, on December 10, 2007, the applicant was convicted of two
counts of fraud and use of aforged document and of assault under section 380 and

subsection 368(1) of the Criminal Code, R.S., 1985, c. C-46 (the Code). She had also been

convicted of conspiracy (section 465 of the Code) on July 4, 2002.

[4] Because of these convictions, the Immigration Division of the IRB made aremoval order
against her on grounds of serious criminality, under paragraph 36(1)(a) of the IRPA, since she
had been convicted of an offence under an Act of Parliament punishable by a maximum term of
imprisonment of at least 10 years. The applicant appealed against the IAD’ s order. In support of
her appeal, the appellant did not challenge the legal validity of the removal order; rather, she

argued that there were humanitarian and compassionate considerations warranting special relief.

[5] On January 9, 2009, the IAD rendered itsinitial decision, in which it granted the
applicant a one-year stay of the removal order. The stay was subject to conditions with which the

applicant had to comply. The IAD based its decision on the best interests of the applicant’s
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children and on the evidence she adduced, which led them to find that the applicant was on the
on the road to rehabilitation, was determined to turn the page on the mistakes of her youth and
had the required support to do so. The IAD therefore found that sufficient humanitarian and

compassionate considerations warranted granting a stay of the removal order.

[6] On November 6, 2009, the IAD informed the Minister and the applicant that a notice of
reconsideration of the appeal (stay) would be reviewed in January 2010. In the notice, the IAD

asked the parties to keep it informed of the appellant’ s compliance with the conditions.

[7] The appellant signed a declaration on December 2, 2009, stating that she had complied
with the conditions of the stay. The Minister reviewed the applicant’ s file and informed the IAD
that the applicant had breached several conditions of the stay and, more specifically, that she had

been convicted of four other crimina offences during the period of the stay.

[8] In view of the breaches of the conditions of the stay, the IAD decided to schedule a
hearing to reconsider the appeal. On February 24, 2010, the IAD sent the parties a notice to

appear at a hearing scheduled for April 8, 2010.

[9] On March 3, 2010, the applicant requested that the IAD postpone the hearing scheduled
for April 8, 2010, so that she could obtain a psycho-social assessment and find out the outcome
of the submissions on sentencing made in April 2010 regarding one of the offences of which the

applicant had been convicted during the stay. The respondent objected to the request for a
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postponement. The IAD denied the request for a postponement on March 12, 2010, and the

hearing took place on April 8, 2010.

[10] On May 27, 2010, the IAD revoked the stay of the removal order made against the

applicant and dismissed her appeal of that order.

I mpugned decisions

[11] Theapplicant is challenging the IAD’s decision to deny her request for a postponement.
She argues that in denying her request, the IAD breached the rules of natura justice and
procedural fairness. Sheis also challenging the IAD’ s decision to revoke the stay and dismiss the
appeal of the removal order. She argues, among other things, that the breach of procedural
fairness deprived her of afair hearing and of the opportunity to file a piece of evidence that was
crucial to the IAD’ sdecision and that, as aresult, the decision-making processing that led the
IAD to revoke the stay and dismiss the appeal was tainted. The applicant also submits that the

IAD erred in its assessment of the evidence and factors relevant to her appeal.

I ssues

[12] The applicant’s criticisms of the IAD’ s decisions raise the following two questions:

(1) IsthelAD’ srefusal to postpone the hearing a breach of the rules of natural justice and
the right to procedural fairness?
(2) Did the IAD err in making findings of fact in a capricious manner, without regard for the

evidence and without considering all the factors relevant to making its decision?
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Analysis

Standards of review

[13] Caselaw has established that the power to grant or deny arequest for a postponement is
within the discretion of the administrative tribunal and that the refusal to grant a postponement or
an adjournment may result in adenial of procedural fairness or natural justiceif itis
unreasonabl e in the circumstances (Wagg v. Canada, 2003 FCA 303, [2004] 1 F.C.R. 206
[Wagg]. Although issues of procedural fairness are usually subject to the standard of correctness
(Dunsmuir v. New Brunswick, 2008 SCC 9, [2008] 1 S.C.R. 190 [Dunsmuir]; Dhaliwal v.
Canada (Minister of Citizenship and Immigration), 2008 FC 296, 165 A.C.W.S,, (3d) 888 at
para. 36; Julien v. Canada (Minister of Citizenship and Immigration), 2010 FC 351, 366 F.T.R.

160 [Julien], such a decision must be considered in light of the IAD’ s discretion.

[14] The second issue will be subject to the standard of reasonableness. In Canada
(Citizenship and Immigration) v. Khosa, 2009 SCC 12, [2009] 1 S.C.R. 339 [Khosa], the
Supreme Court of Canada confirmed that the assessment by the IAD of humanitarian and
compassionate considerations cited in support of an appeal of aremoval order isreviewable on a
standard of reasonableness. In Khosa, above, the Court recognized the discretionary nature of the
IAD’s power and stated that “[n]ot only isit |eft to the IAD to determine what constitute
“humanitarian and compassionate considerations’, but the ‘ sufficiency’ of such considerationsin

aparticular case aswell” (para. 57).

[15] ThelAD’sassessment of the evidence, too, is owed the same degree of deference, and

the Court will intervene only if the IAD’ s findings and inferences are unreasonable (Khosa and
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Dunsmuir, above). The analytical framework which the Court must use when applying the
standard of reasonablenessiswell described by the majority in Dunsmuir, at paragraph 47:

47 Reasonableness is a deferential standard animated by the
principle that underlies the development of the two previous
standards of reasonableness: certain questions that come before
administrative tribunals do not lend themselves to one specific,
particular result. Instead, they may give rise to a number of
possible, reasonable conclusions. Tribunals have a margin of
appreciation within the range of acceptable and rational solutions.
A court conducting areview for reasonableness inquires into the
gualities that make a decision reasonable, referring both to the
process of articulating the reasons and to outcomes. In judicial
review, reasonableness is concerned mostly with the existence of
[page221] justification, transparency and intelligibility within the
decision-making process. But it is also concerned with whether the
decision falls within arange of possible, acceptable outcomes
which are defensible in respect of the facts and law.

[16] Accordingly, the Court will intervene only if the IAD’ s findings do not fall within arange

of possible, acceptable outcomes which are defensible in respect of the facts and law.

(1) IsthelAD’srefusal to postpone the hearing a breach of the rules of natural justice and

theright to procedural fairness?

[17] On March 3, 2010, counsel for the applicant requested a postponement of the hearing
scheduled for April 8, 2010, in order to obtain a psycho-social assessment from the local
community service centre (CLSC) and fileit in evidence, and to find out the outcome of the
representations on sentencing scheduled for April 20, 2010, in one of the applicant’s criminal

cases.
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[18] The applicant aleges that she made reasonable efforts to obtain this expert report within
the prescribed time, but it was not ready for the scheduled hearing date, April 8, 2010, so the
request for a postponement was justified. She also alleges that if the IAD was to make afair and

enlightened decision, it needed to have the expert report.

[19] Inthe postponement request made on March 3, 2010, counsel for the applicant stated that
the applicant had been trying to be seen by her social worker on aregular basis and to obtain a
psycho-social assessment regarding [TRANSLATION] “her problems’. Counsel stated that despite
the applicant’ s efforts to obtain the required follow-up, she could not get an appointment. In a
consultation report dated November 19, 2009, a CL SC socia worker states that the reason for the
applicant’s visit was [TRANSLATION] “to seek help overcoming problems’. The report also
contains a note referring to [TRANSLATION] “various steps taken by the client”, suggested follow-

up and an appointment booked for December 3, 2009.

[20] Inaletter in reply to the respondent’ s objection to the postponement request, counsel for
the applicant stated that a request for a psycho-social assessment [TRANSLATION] “would in all
likelihood give the panel a clearer understanding of the factors that led Ms. Omeyaka to commit
the criminal acts of which she stands accused, and of her degree of rehabilitation”. Counsel also
noted [TRANSLATION] “that without a complete, detailed expert opinion on Ms. Omeyaka's

criminal behaviour issues, this Panel will be unable to adequately assess Ms. Omeyaka's

potential for rehabilitation”. [Emphasis added]
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[21] The evidence showed that the applicant cancelled the December 3, 2009, appointment for
undisclosed reasons. A second CL SC consultation report, dated February 24, 2010, states as
follows:

[TRANSLATION]

Requested help for her problems. Will offer her psycho-social

follow-up at CLSC. Social worker will contact her in coming

weeks.
[22] The applicant claims that the wait times for CL SC services were beyond her control and
that the IAD ignored this factor. She submits that there was nothing to indicate that the requested

adjournment would have unduly delayed the appeal process and that, in refusing to postpone the

hearing, the IAD deprived her of her right to afair hearing.

[23] On the other hand, the respondent submits that five months passed between
November 2009 and April 2010 and that, during this period, the applicant had more than enough
time to obtain the report she needed. Moreover, she did not give a reasonable explanation as to

why it took so long to obtain it.

[24] The respondent also states that the right to an adjournment is not absolute and that the
IAD has the discretion to grant one or not. The case law requires that there be no faullt,
negligence or carelessness on the part of the person applying for the adjournment. The IAD’s
obligation to hold afair hearing must be balanced with its statutory duty to resolve appealsin a
timely manner and avoid delays. The Court must review a panel’s decision denying an
application for an adjournment only if the circumstances of the case clearly show that the

decision gaveriseto adenial of natural justice or a breach of the rules of equity, which isnot the



Page: 9

case here. The respondent also submits that the IAD considered all relevant factors before

denying the postponement request.

[25] Itiswell established that the power to grant a postponement is within the discretion of an

administrative tribunal.

[26] InWagg, above, the Federal Court of Appeal noted that the decision as to whether or not
to grant an adjournment is a matter within the decision-maker’ s discretion and that this discretion
must be exercised fairly. The Court specified that there is no presumption that everyoneis
entitled to an adjournment and that the Court will not interfere in the refusal to grant an
adjournment unless there are exceptional circumstances. The Court also pointed out that the
ultimate test to be considered concerned the fairness of the trial:

[22] One could argue about whether the issueis the refusal to

grant an adjournment or whether the adjournment which was

offered was reasonable in the circumstances. However, in both

cases, the test is the same. Was the applicant denied afair trial

when thetrial judge refused to set the matter down for another day

so as to allow the applicant to consult counsel once the trial judge

had explained the ramifications of his position to him? In my view,

he was not.
[27] The same principles were applied to IAD decisions in Gittens v. Canada (Minister of
Public Safety and Emergency Preparedness), 2008 FC 373, 167 A.C.W.S. (3d) 139 [Gittens] and
in Julien, above. | myself applied these principles to a decision of the IRB’ s Refugee Protection

Division in refusing an adjournment request in Escate v. Canada (Minister of Citizenship and

Immigration), 2010 FC 1052 (available on CanLll).
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[28] Rule48 of the Immigration Appeal Division Rules, SOR/2002-230 (IAD Rules) sets out
the application process for changing the date of a proceeding and establishes a framework for the

|AD’s decision making:

Application to change the date

Demande de changement de la

or time of a proceeding

48. (1) A party may make an
application to the Division to
change the date or time of a
proceeding.

Form and content of
application
(2) The party must

(a) follow rule 43, but is not
required to give evidence in an
affidavit or statutory
declaration; and

(b) give at least six dates,
within the period specified by
the Division, on which the
party isavailable to start or
continue the proceeding.

If proceeding is two working
days or less away

(3) If the party’ s application is
received by the recipients two
days or less before the date of
a proceeding, the party must
appear at the proceeding and
make the request orally.

Factors

(4) In deciding the application,
the Division must consider any
relevant factors, including

date ou de |’ heure d’ une
procédure

48. (1) Toute partie peut
demander ala Section de
changer ladate ou |’ heure
d’ une procéedure.

Forme et contenu dela
demande

(2) Lapartie:

a) fait sademande selon la
regle 43, maisn'apasay
joindre d' affidavit ou de
déclaration solennelle;

b) indique dans sa demande au
moins six dates, comprises
dans la période fixée par l1a
Section, auxquelles elle est
disponible pour commencer ou
poursuivre la procédure.

Procédure dans deux jours
ouvrables ou moins

(3) Danslecasou les
destinataires regoivent la
demande, deux jours ouvrables
ou moins avant la procédure,
la partie doit se présenter ala
procédure et faire sa demande
oralement.

Eléments a considérer
(4) Pour statuer sur la

demande, la Section prend en
considération tout éément



(a) in the case of adate and
time that was fixed after the
Division consulted or tried to
consult the party, any
exceptional circumstances for
allowing the application;

(b) when the party made the
application;

(c) the time the party has had
to prepare for the proceeding;

(d) the efforts made by the
party to be ready to start or
continue the proceeding;

(e) in the case of a party who
wants more time to obtain
information in support of the
party’ s arguments, the ability
of the Division to proceed in
the absence of that information
without causing an injustice;

(f) the knowledge and
experience of any counsel who
represents a party;

(g) any previous delays and the
reasons for them;

(h) whether the date and time
fixed were peremptory;

(i) whether alowing the
application would
unreasonably delay the
proceedings; and

(j) the nature and complexity
of the matter to be heard.

pertinent. Elle examine
notamment :

a) danslecasou elleafixéla
date et I’ heure de la procédure
apres avoir consulté ou tenté
de consulter la partie, toute
circonstance exceptionnelle
qui justifie le changement;

b) le moment auquel la
demande a été faite;

c) letemps dont la partie a
disposé pour se préparer;

d) leseffortsqu’ elle afaits
pour étre préte a commencer
ou a poursuivre la procédure;

€) dansle casoulapartiea
besoin d'un délai
supplémentaire pour obtenir
des renseignements appuyant
ses arguments, la possibilité

d aller del’avant en |’ absence
de ces renseignements sans
causer une injustice;

f) dans le cas ou la partie est
représentée, les connaissances
et I’ expérience de son consail ;

Q) tout report antérieur et sa
justification;

h) si ladate et I’ heure qui
avaient été fixées étaient
péremptoires,

i) si lefait d’ accueillir la

demande ralentirait |’ affaire de
maniére dérai sonnable;

j) lanature et la complexité de
I’ affaire.

Page: 11
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[29] These factors are not exhaustive or conjunctive, and each case must be assessed on the
basis of its own circumstances. In Gittens, above, the Court noted that Rule 48(4) should not be
interpreted as directing that each of the enumerated factors be considered systematically, whether
or not they are relevant. In thisregard, the Court stated as follows, at paragraph 7 of that
judgment:

| would first observe that the opening words of the subsection
direct the Division to consider “relevant factors’ including the
ones enumerated. This does not mean that the IAD must expressly
consider each of the factors enumerated whether relevant or not to
the particular case. | do not take that to be adirection to the IAD to
recitein its reasons aformulaic consideration of each enumerated
point whether relevant or not. The spirit of thisexerciseis, | think,
described in Sloch v. Canada (Minister of Employment and
Immigration) (FCA), [1993] F.C.J. No. 10 where Justice Décary in
speaking of asimilar situation not governed by the specific rules
said that in exercising his discretion whether to grant an
adjournment or not, an adjudicator should direct his attention to
factors “such as’ and then listed a number of factors similar to
those in subsection 48(4) of the Immigration Appeal Division
Rules.

[30] Inthiscase, | am satisfied that the IAD considered the grounds raised by the applicant in
support of her adjournment request and that it made its decision in light of the prescribed factors

that were, in itsview, relevant to the case.

[31] ThelAD gavethefollowing reasonsfor its decision to refuse the applicants
postponement request:
* The applicant had been notified on December 17, 2009, that her case was scheduled for

an ora hearing, and she had been aware of the hearing date since February 24, 2010. She
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had the necessary time to prepare her documentation and submissions and failed to show
that she was diligent in taking action.

* Theapplicant waited until March 3, 2010, to request a postponement and was vague
about the nature of the “problems’ requiring that the hearing be postponed.

* Inreply to the notice of reconsideration of the appeal served on her, the applicant stated
that she had complied with the conditions of her stay, whereas the documents provided
by the respondent show that this was not the case and that she had not submitted anything
else with her written declaration, even though she was required to do so.

» Theapplicant claims that she has been aware of her problems since 2009 but did not
bring them to the IAD’ s attention until long after the decision was made to require her to
appear for a hearing to deal with the matter.

* The postponement request would cause unreasonable delays in the proceedings.

» ThelAD isnot required to wait for the outcome of new charges pending against the
applicant before ruling on the appeal.

» Therewere no exceptional or unforeseeable circumstances justifying a postponement.

[32] | find that the IAD exercised its discretion reasonably in the circumstances. Furthermore,
the applicant has not satisfied me that the IAD’ s refusal to grant her a postponement to allow her
to submit a psycho-socia assessment deprived her of afair hearing or that such an assessment

would have been determinative of the outcome of the appeal..

[33] Itisimportant to bear in mind that the appeal reconsideration took place at the end of a

one-year stay of the removal order granted for humanitarian and compassionate considerations.
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At the end of the period of the stay, the IAD decided to proceed with the appeal reconsideration
by scheduling a hearing because the applicant had declared that she had complied with the

conditions of her stay when the Minister was in possession of information to the contrary.

[34] A reading of the IAD’ s decision revoking the stay and dismissing the appeal of the
removal order shows that the IAD based its decision on several factors, including the applicant’s
conduct during the stay period. The evidence shows that the applicant lied when she declared
that she had complied with the conditions of the stay; in fact, she had violated several conditions.
The applicant also lied to the panel at the hearing on November 9, 2009, regarding an offence for
which she had claimed that there had been mistake as to the identity of the perpetrator, and she

had committed new criminal offences during the stay.

[35] The psycho-socia assessment that the applicant wanted to obtain could have been
somewhat relevant to the consideration of applicant’s rehabilitation. Counsel for the applicant
had argued that a psycho-social assessment would have been relevant to giving the panel a
clearer understanding of the factors that led the applicant to commit crimes and of the possibility

of rehabilitation.

[36] Although the applicant was unable to produce a psycho-social assessment, she
nevertheless did produce a note from her social worker, dated March 17, 2010, which contained
the following passage:

[TRANSLATION]
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From a psycho-socia standpoint, we believe that the client needs

to organize herself better and set realistic objectives. We can offer

her support in meeting this challenge and finding away to face the

situation, take matters into her own hands and see what led her to

relapse into crimina behaviour. Sheis aware of her mistakes. She

istroubled and affected by the consequences of her actions. She

seems to want to make amends. To do so, she must redouble her

efforts, since in addition to her effortsto return to work, she has

her role as mother to two children in her custody, aged eight and

four years, for whom she istotally responsible. It appears that she

has succeeded in sustaining the normal development of her

children and maintaining a living environment favourable to their

education despite the disruptive events and the consequences on

her emotional state.

Be assured that if the client persistsin her desire to take action, we

will support her.
[37] Thisnote clearly shows that the applicant had not yet taken steps to help change her
behaviour. However, what the IAD considered in its analysis was the applicant’ s behaviour
during the stay period and her degree of rehabilitation at the time of the appeal reconsideration,
not her potential degree of rehabilitation in the future. In thisregard, the IAD considered the fact
that the applicant gave the same explanations for her crimes and expressed the same regrets and

willingness to change, just as she had done in January 2009 to persuade the IAD to grant her the

stay.

[38] ThelAD held that, despite the applicant’s words, which it found not to be credible, the
applicant had not mended her ways. On the contrary, she had not complied with the conditions of
her stay and had committed other offences. The IAD also considered the applicant’ s level of
rehabilitation and the steps she had taken with the CLSC during the stay period and found, in
light of the evidence and her explanations, that she had not taken the process serioudly. In my

view, this conclusion is reasonable.
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[39] | do not see how a psycho-social assessment, which could shed light on the factors that
cause her to continue to commit crimes and on her potential for rehabilitation in the future, could
have changed the findings of the IAD regarding the applicant’s past conduct and her level of

rehabilitation at the time of the appeal reconsideration.

[40] It dso appearsthat, at the hearing on April 8, 2010, the applicant had the opportunity to
testify and present al of the evidence and arguments supporting her application for special relief.
Furthermore, as the decision revoking the stay and dismissing the appeal makes clear, the IAD

analyzed al of the factors relevant to disposing of the appeal.

[41] | therefore find that there was no denial of justice and that the IAD did not breach the

rules of natural justice in refusing to grant a postponement. This brings me to the second issue.

2 Did the I AD err in making findings of fact in a capricious manner, without regard for

the evidence and without considering all the factors relevant to making its decision?

[42] The applicant argues that the IAD did not apply the relevant factors and made a number
of findings of fact that were capricious and unreasonable or made without regard for the
evidence. She criticizesthe IAD for, among other reasons,

* having found that her crimes were serious, repeated offences, and that she had re-

offended several times;



Page: 17

» having failed to consider the mitigating circumstances, for example, that she had
committed these thefts to support herself and her children;

» having made erroneous findings that tainted all of its reasoning regarding her degree of
rehabilitation;

* having erred in concluding that she had not established herself in Canada, when Canada
isthe only country where she has made alife for the last 12 years; and

» having underestimated the effect of her removal on the children, who are completely

dependent on her, when their fathers are in the DRC and have no contact with them.

[43] Theremoval order was made against the applicant pursuant to paragraph 36(1)(a) of the
IRPA. Subsection 63(3) of the IRPA provides that a person may appeal to the IAD against a
decision to make aremoval order against him or her. The IAD may allow the appeal and stay the
removal order if it finds that humanitarian and compassionate considerations warrant such relief.
Under subsection 67(1) of IRPA, the IAD may alow an apped if, “taking into account the best
interests of achild directly affected by the decision, sufficient humanitarian and compassionate
considerations warrant specia relief in light of all the circumstances of the case”. The same

criteriaare provided for in subsection 67(2) of the IRPA with respect to stays.

[44] Theseprovisions give the IAD broad discretion in assessing humanitarian and
compassionate considerations (Chieu v. Canada (Minister of Citizenship and Immigration), 2002
SCC 3,[2002] 1 S.C.R. 84) [Chieu]. In Chieu, the Supreme Court also confirmed the relevance
of having the IAD consider, in addition to the best interests of the child, the factors established in

Ribic v. Canada (Minister of Employment and Immigration), [1985] I.A.B.D. No. 4 (available on
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Quicklaw), namely, the seriousness of the offence or offences leading to the deportation order,
the possibility of rehabilitation, or, in the alternative, the circumstances surrounding the failure to
meet the conditions of admissibility which led to the deportation order, the length of time spent
in Canada and the degree of establishment, the family and the dislocation that deportation would
cause them, the support provided by the family and community and the degree of hardship that

would be caused to the appellant if he or she were to return to hisor her country of origin.

[45] To properly appreciate the IAD’ s assessment of the humanitarian and compassionate
considerations raised by the applicant, it is useful to reproduce the following excerpt from the
IAD’sinitial decision, dated January 9, 2009, which sets out the considerations that led it to
grant the stay:

[9] The panel notes that the appellant has custody of her two
children and, accordingly, thisis a case in which the best interests
of the child directly affected must be taken into account. On the
other hand, because the appellant arrived in Canada as a refugee,
thisis not a case in which her removal would be immediate were
the appeal to be dismissed.

[10] While not minimizing their seriousness, the panel notes that
the offences that led to the removal order did not involve violence.
Aside from those convictions, the appellant was also convicted of
theft under $5,000 on two occasions. The appellant explained the
circumstances surrounding the offences and, aside from the charge
of conspiracy, whereby she attempted to bring her younger sister to
Canada more quickly, the other offences were all related to the
appellant’s need for money to feed her two children. That is
certainly not an excuse. However, the panel notes that the appellant
had only sporadic employment at the time, which is no longer the
case today.

[11] Counsel for the Minister emphasized that there was an
arrest warrant against the appellant following a charge of theft.
However, the appellant explained to the satisfaction of counsel for
the Minister and the panel that it was a case of mistaken identity as
to the perpetrator of the alleged theft, and that it had allegedly been



[46]

committed by her sister. Nonetheless, the appellant is required to
appear in that case in April 2009 and accordingly, it would be
useful for her to supply the results of that appearance to the Canada
Border Services Agency (CBSA) and the Immigration Appeal
Division (IAD).

[12] The appellant expressed regret, and the panel was of the
opinion that she was sincere. She met the conditions of the stay
granted in 2007 and has committed no offence since. She also took
steps to avoid contact with the people who had had a negative
influence on her in the past. In the panel’s opinion, sheison the
road to rehabilitation.

[13] Further, there are anumber of humanitarian and
compassionate considerations in this case. First, the appellant has
two children, aged six and three, who are in her custody and who
have no contact with their father. The young children are entirely
dependent on their mother.

[14] The appellant has significant family tiesin Canada. Sheis
close to her sisters and regards her minor sister as her own
daughter. Her other sister has a three-year-old daughter whom the
appellant frequently looks after, according to her testimony. In
other words, the appellant is a significant support for her
immediate family in Canada. She also has ties outside her family,
as shown by the support of her female friends.
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The stay granted by the IAD was subject to 10 conditions. Among other conditions, the

applicant was not to commit any criminal offences and, if charged with or convicted of a

criminal offence, was to report that fact to the Canada Border Services Agency (CBSA). She aso

had to report the outcome of her court appearance regarding the theft charge for which she had

given explanations.

[47]

In its decision dated May 27, 2010, the IAD defined the subject of the appeal and stated

that it had to determine whether the applicant had complied with the conditions of the stay and

whether, taking into account the best interests of the children, there were humanitarian and
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compassionate considerations warranting special relief. It said that it had to exerciseits

discretion on the basis of the non-exhaustive factors set out in Ribic and Chieu, above.

[48] ThelAD then considered each of the factors and made the following findings.

Compliance with conditions of stay

[49] ThelAD noted that the applicant had failed to comply with several conditions of her stay,
including the following: she had not provided a copy of her DRC passport or a completed
application for a passport from that country; she was facing criminal chargesin two cases, one of
which the department did not know about; since the beginning of the stay, she had been
convicted in two cases and was awaiting sentencing in one of them; and, apart from those two
cases, she had also been charged and convicted in two other cases and had not reported these

new charges and convictions.

Offences committed

[50] ThelAD considered the applicant’s convictions and responded to her argument that the
crimes committed were not violent ones. The IAD found that between August 2008 and
December 2009, the applicant had been charged and convicted three times for theft and once for
failing to comply with a court order. The IAD acknowledged that the crimes committed by the
applicant were not crimes against the person but took into consideration the repetitive nature of
the offences, her flagrant disregard for the law and the fact that she had re-offended many times

after the removal order was made and the stay was granted.
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Applicant’s degree of rehabilitation

[51] ThelAD discussed the applicant’s degree of rehabilitation at great length.

[52] It found, among other things, that the applicant did not appear to accept her share of the
responsibility for her previous conduct, despite her desire to change her life, and that her

testimony as awhole was not credible and trustworthy.

[53] ThelAD noted that when it granted the stay in January 2009, it took into account that the
applicant had expressed remorse, had complied with the conditions of a suspended sentence that
she had received in 2007, had taken steps to avoid contact with people who had been a bad
influence on her in the past. It had therefore found, on the basis of those factors, that the
applicant was the right track to being rehabilitated. However, having regard to the applicant’s
conduct since the stay, her renewed declaration that she regretted her actions and no longer had

any contact with people who were a bad influence on her was neither sincere nor credible.

[54] ThelAD aso found that the applicant had lied to the panel at the hearing on January 9,
2009, when, commenting on the existence of an arrest warrant issued against her on August 30,
2009, for theft, she declared that there had been a mistake as to the identity of the alleged
perpetrator of the theft, which had allegedly been committed by her sister. However, the
applicant had been convicted of this theft on September 15, 2009; what is more, she had not

reported this conviction as she was required to do under the conditions of the stay.
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[55] ThelAD further noted that at the hearing on January 9, 2009, the applicant had failed to
declare that charges had also been laid against her on December 8, 2008, for theft, possession of
stolen goods and mischief at Winners. She pleaded guilty to these charges on November 12,
2009, and sentencing was postponed to April 20, 2010 (the outcome of that sentencing hearing
was one of the grounds relied on by the applicant in support of her postponement request). The

|AD also took into consideration the applicant’ s conduct since the stay had been granted.

[56] ThelAD noted that the removal order made against the applicant on April 1, 2008, had
not stopped her from committing two thefts in August and September 2008 and that a stay with
conditions granted in January 2009 had not stopped her from committing another two offencesin
April 2009 (theft and breach of conditions) in addition to her having failed to comply with

several conditions of the stay.

[57] ThelAD also discussed the applicant’s efforts to take responsibility for herself and her
declaration to the effect that she was very upset about her problems and that the measures she
had taken through the CL SC were helping her alot. The IAD found that the applicant had not
taken the process seriously. When the IAD asked the applicant to describe the serious measures
she had taken, she stated that she was avoiding distractions and bad company. The IAD noted
that when the applicant went to the CLSC for the first time, in November 2009, she had already

been given notice to report to the CBSA and the IAD.

[58] ThelAD found that, contrary to what counsel for the applicant had argued in support of

the postponement request at the hearing, the applicant had not made the necessary effort to
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schedule an appointment: in addition to having cancelled her appointment on December 3, 2009,
she had not gone to the CLSC until February 24, 2010, more than three months after her first
appointment. In the IAD’ s view, between November 19, 2009, and the date of the hearing,

April 8, 2010, the applicant had been given sufficient time to take serious action. The |IAD found
that the applicant had not attained a reasonable degree of rehabilitation and that there was arisk

that she would commit other offences.

Applicant’s degree of establishment

[59] ThelAD found that the applicant lived in an apartment and had some belongings,
furniture and a bank account. Above all, however, it noted that although she had been in Canada
for 12 years, she had had no job stability and had worked at most one year over that long period.
The IAD found that, when all the circumstances surrounding the appellant’ s social and economic
establishment in Canada were taken into account, the applicant had not proved that she had

established herself in Canada.

Family and community support in Canada

[60] ThelAD took into consideration that the applicant has two sisters and acousin in
Canada. It noted that the applicant stated that her difficulties were related to her lack of money
because of the fact that she must provide for her children. The IAD also stated that when the
applicant has money problems, instead of turning to her family and friends for help, she seeks
out [TRANSLATION] “bad friends” who encourage her to commit crimes. The IAD concluded that

the applicant’s family and friends did not seem to be able to guide her and stop her from re-
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offending. The IAD found that the applicant had not proved that she had a close relationship with

her family or could rely on the support of her family, her friends or the community.

Didlocation to the family that removal would cause

[61] ThelAD did not agree that the applicant’s removal would result in serious dislocation to
her two adult sisters in Canada, her friends or her cousin. It did acknowledge that the applicant’s
removal would result in dislocation for her children but found that, in this case, all the
unfavourable factors outweighed the best interests of the children in quantity and in quality and
that, in this context, it would not be appropriate to extend the stay. The IAD concluded that the
removal order was valid and that, taking into account the best interests of the children directly
affected, there were insufficient humanitarian and compassionate considerations warranting

special relief.

[62] Apart fromthe general allegations of errors on the part of the IAD, at the hearing, counsel
insisted that the IAD had made an unreasonable and capricious finding in characterizing the
offences committed by the applicant as serious and repetitive. With respect, | find that, having
regard to the evidence, the IAD’ s finding was perfectly reasonable. Counsel also submitted that
the IAD’ sfinding that the applicant had not established herself in Canada was compl etely
untenable. | do not share thisview. The IAD may not have expressed itself aswell asit should
have, but it is clear from its decision that it found that the degree of establishment was not
favourable to the applicant because, although she had lived in Canada for 12 years, she had not
succeeded in becoming financially independent or keeping a job. This conclusion does not strike

me as being unreasonable.
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[63] The applicant essentially disagrees with the lAD’ s decision and is asking the Court to
reassess the evidence and attach different weight to the applicable factors. However, it is not the
role of this Court to reassess the evidence and determine the weight that should be given to the
factors, but to determine whether the IAD’ s findings are within arange of possible outcomesin

respect of the facts and law, and whether those findings are intelligible and supported by reasons.

[64] The applicant submits that the IAD underestimated the best interests of her children. | do
not agree. In Legault v. Canada (Minister of Citizenship and Immigration), 2002 FCA 125, 212
D.L.R. (4th) 139 [Legault] and Kisana v. Canada (Minister of Citizenship and Immigration),
2009 FCA 189, 179 A.C.W.S. (3d) 181 [Kisana], the Federal Court of Appeal considered the
relative weight to be given to the best interests of children. In Kisana, the Court quoted an
excerpt from Legault and stated as follows:

23 | begin with this Court’s pronouncement in Legault v.
Canada (Minister of Citizenship and Immigration), [2002] F.C.
358 (C.A)), leave to appeal to the Supreme Court of Canada denied
on November 21, 2002 in file 29221, where my colleague

Décary JA. opined asfollows at paragraphs 11 and 12:

[11] In Suresh, the Supreme Court clearly indicates that
Baker did not depart from the traditional view that the
weighing of relevant factorsis the responsibility of the
Minister or his delegate. It is certain, with Baker, that the
interests of the children are one factor that an immigration
officer must examine with agreat deal of attention. Itis
equally certain, with Suresh, that it is up to the immigration
officer to determine the appropriate weight to be accorded
to this factor in the circumstances of the case. It is not the
role of the courts to re-examine the weight given to the
different factors by the officers.

[12] In short, the immigration officer must be “alert, alive
and sensitive” (Baker, supra, at paragraph 75) to the
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interests of the children, but once she has well identified
and defined this factor, it is up to her to determine what
weight, in her view, it must be given in the

circumstances. . . . It is not because the interests of the
children favour the fact that a parent residing illegaly in
Canada should remain in Canada (which, as justly stated by
Justice Nadon, will generally be the case), that the Minister
must exercise his discretion in favour of said parent.
Parliament has not decided, as of yet, that the presence of
children in Canada constitutesin itself an impediment to
any “refoulement” of aparent illegally residing in Canada
(see Langner v. Canada (Minister of Employment and
Immigration) (1995), 29 C.R.R. (2d) 184 (F.C.A.), leaveto
appeal refused, [1995] 3 S.C.R. vii).

[Emphasis added.]

24 Thus, an applicant is not entitled to an affirmative result on
an H& C application ssimply because the best interests of a child
favour that result. It will more often than not be in the best interests
of the child to reside with his or her parentsin Canada, but thisis
but one factor that must be weighed together with all other relevant
factors. It is not for the courts to reweigh the factors considered by
an H& C officer. On the other hand, an officer isrequired to
examine the best interests of the child “with care” and weigh them
against other factors. Mere mention that the best interests of the
child has been considered will not be sufficient (Legault, supra, at
paragraphs 11 and 13).

[65] Inthe present case, the IAD referred to the importance of the best interests of the children
and acknowledged that the applicant’s removal would result in dislocation for them; however, it
found that this factor was not enough to outweigh all the other, negative factors. It was up to the

IAD to determine the weight to be given to the best interests of the children, taking into account

all the circumstances and all the relevant factors. Its decision in that respect is not unreasonable.

[66] It isasoimportant to bear in mind that the revocation of the stay and the dismissal of the

applicant’s appeal will not necessarily result in her removal to the DRC. Since she has been
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determined to be a Convention refugee and has not been declared to be a danger to the “publicin
Canada’ (paragraph 115(2)(a) of the IRPA), the applicant is covered by the principle of non-

refoulement provided for at subsection 115(1) of the IRPA.

[67] The parties did not propose a question for certification, and no question arises on this

record.
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JUDGMENT
THISCOURT ORDERS AND ADJUDGES that the application for judicial review is

dismissed.

“Marie-Josée Bédard”

Judge

Certified true trandation
Michael Palles
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