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. Overview

[1] Every child isadependent but not every dependent isachild.

[2] It isclear that Article 1 of the Convention on the Rights of Personswith Disabilities (CRD)
isan inclusive definition which can be expanded; however, the distinction drawn between children
with disabilities and adults with disabilities, with the added emphasis on the best interests of the

former, shows that an adult with adisability remains an adult with adisability and ought not to be
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deemed a*“ child” for the purposes of the Convention on the Rights of the Child, (Can. T.S. 1992 No.

3) or section 25 of the Immigration and Refugee Protection Act, S.C. 2001, c. 27 (IRPA).

[3] The Court concludes that the distinction between children with disabilities and adults with
disabilitiesin the CRD is significant for the current discussion. Both the Convention on the Rights of
the Child and the CRD support the argument that childhood is atemporary state which is delineated
by the age of the person, not by personal characteristics. It is recognized that the domestic
legidation, the specified international instruments and the jurisprudence of the Federal Court of

Appeal and the Supreme Court of Canada al lead to this conclusion.

[4] [59] ... at thetimethe matter was considered by the Immigration Division, Mr.
Poshteh was no longer aminor. He was 18 when he arrived in Canada. As| read the
Convention, it is concerned with the interests of children while they are children. It
does not purport to confer rights on adults.

[60] Itisimportant in this case to distinguish between considerations such as
whether an individual has the knowledge or mental capacity to understand the nature
and effect of hisactions, which are relevant, and the "best interests of the child”
considerations under the Convention, which are not relevant. Mr. Poshteh was an
adult when he invoked and became subject to Canada'simmigration laws and
procedures and therefore he cannot rely on the Convention.

(As Justice Marshall Rothstein has stated in the Federal Court of Appeal decision in Poshteh v.

Canada (Minister of Citizenship and Immigration), [2005] 3 F.C.R. 487, 2005 FCA 85).

[l. Preliminary Note

[5] Both parties are in accord that the spelling error in the Style of Cause isto be rectified from

“Leobreza’ to “Leobrerd’.
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[11. Judicia Procedure

[6] Thisisan application for judicial review pursuant to subsection 72(1) of the IRPA of a
decision of an immigration officer, dated May 5, 2009, denying the Applicant’s humanitarian and

compassionate (H& C) application.

V. Background

[7] The Applicant, Ms. Elaiza Saporsantos L eobrera, isamentally challenged 23 year old

citizen and resident of the Philippines who is cared for by her grandparents.

[8] The Applicant’s mother is a Canadian citizen, having gained permanent residence through
the skilled worker program. Sheis barred from sponsoring her daughter under the Family Class due
to paragraph 117(9)(d) of the Immigration and Refugee Protection Regulations, SOR/2002-227
(IRPR) on account of not declaring her during the initial immigration process. The mother states
that Elaiza was omitted on the advice of an immigration consultant in order to avoid the risk of

being inadmissible on medical grounds.

[9] The Applicant initiated an H& C application for an exemption from paragraph 117(9)(d) of

the IRPR and subsection 38(1) of the IRPA, in regard to medical inadmissibility.

V. Decision under Review

[10] Asapreiminary matter, the officer removed from thefile, after summary review, al of the

submitted documents dealing with conditions in the Philippines, except for aWorld Health
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Organization report, on the grounds that they were “ open source general documents on the

Philippines’ and were not relevant to the claim.

[11] The officer found that the Applicant is not amember of the Family Class due to an informed

decision by her sponsor not to declare her existence at the time of her immigration to Canada.

[12] The officer noted the representative’ s argument that the Applicant’s caregivers, her
grandparents, are aging and can no longer take care of her. This argument was rejected on the
grounds that this situation does not constitute unusual hardship. The officer noted the sponsor has
been in Canada since 2001 and has therefore had ample time in which to arrange for the care of the

Applicant.

[13] The officer found no evidence to suggest that the Applicant faces unusua discrimination
due to her disability. Specifically, the officer found no evidence of unusua poverty, of inadequate

access to devel opment opportunities or of alack of specia education facilities.

[14] The officer undertook an analysis of the best interests of the sponsor’s child, Ericka, and
found that she would not be subject to unusua hardship if the sponsor isforced to return to the

Philippinesin order to care for the Applicant.
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VI. Issues

[15] 1) Did the officer err by failing to make a proper determination of the best interests of a
child directly affected by the decision, the Applicant herself, in accordance with section
25 of the IRPA?

2) Did the officer err by summarily dismissing evidence?

VI1l. Relevant Legidative Provisions

[16] The officer hasthe jurisdiction to consider H& C applications pursuant to subsection 25(1)

of the IRPA, which states:

Humanitarian and
compass onate considerations

Séour pour motif d ordre
humanitaire

25. (1) The Minigter shall,
upon request of aforeign
national in Canadawho is
inadmissible or who does not
meet the requirements of this
Act, and may, onthe Minister’s
own initiative or on request of a
foreign national outside
Canada, examine the
circumstances concerning the
foreign national and may grant
the foreign national permanent
resident status or an exemption
from any applicable criteriaor
obligation of thisAct if the
Minister is of the opinion that it
isjustified by humanitarian and
compassi onate considerations
relating to them, taking into
account the best interests of a
child directly affected, or by
public policy considerations.

25. (1) Leministre doit, sur
demande d' un étranger se
trouvant au Canada qui est
interdit de territoire ou qui ne se
conforme pas alaprésenteloi,
et peut, de sapropreinitiative
ou sur demande d’ un étranger
se trouvant hors du Canada,
étudier le cas de cet étranger et
peut lui octroyer le statut de
résident permanent ou lever tout
ou partie des critéres et
obligations applicables, s'il
estime que des circonstances

d ordre humanitaire relatives a
I étranger — compte tenu de
I"intérét supérieur del’ enfant
directement touché — ou
I’intérét public lejustifient.



[17] “Dependent child” isdefined in section 2 of the IRPR as:

“ dependent child”
« enfant a charge »

« enfant acharge »
“ dependant child”

“dependent child”, inrespect of  « enfant acharge » L’ enfant
aparent, means a child who qui :

(a) has one of the following a) d’'une part, par rapport a
relationships with the I"un ou |’ autre de ses
parent, namely, parents :

(i) isthe biological child
of the parent, if the child
has not been adopted by
aperson other than the
Spouse or common-law
partner of the parent, or

(i) isthe adopted child
of the parent; and

(i) soit en est I’ enfant
biologique et N’ a pas éte
adopté par une personne
autre que son époux ou
conjoint defait,

(i) soit en est I’ enfant
adoptif;

(b) isin one of the following
Situations of dependency,
namely,

b) d’ autre part, remplit I’une
des conditions suivantes:

(i) islessthan 22 years
of age and not a spouse
or common-law partner,

(i1) has depended
substantially on the
financia support of the
parent since before the
age of 22— or if the
child became a spouse
or common-law partner
before the age of 22,
since becoming a spouse
or common-law partner
— and, since before the
age of 22 or since
becoming a spouse or

(i) il est &gé de moinsde
vingt-deux ans et n’ est
pas un époux ou
conjoint defait,

(i) il est un éudiant &gé
qui n’apas cesst de
dépendre, pour

I’ essentiel, du soutien
financier de!’un ou

I’ autre de ses parents a
compter du moment ou
il aatteint I’ age de
vingt-deux ans ou est
devenu, avant cet &ge,
un époux ou conjoint de
fait et qui, alafois:



common-law partner, as
the case may be, has
been a student

(A) continuously
enrolled in and
attending a post-
secondary institution
that is accredited by
the relevant
government
authority, and

(B) actively
pursuing a course of
academic,
professiona or
vocational training
on afull-time basis,
or

(iii) is22 years of age or
older and has depended
substantially on the
financia support of the
parent since before the
age of 22 and isunable
to befinancidly self-
supporting dueto a
physical or mental
condition.

(A) n"apas cessé
d étreinscritaun
établissement

d enseignement
postsecondaire
accrédité par les
autorités
gouvernementaes
compétentes et de
fréguenter celui-ci,

(B) y suit
activement atemps
plein des cours de
formation générale,
théorique ou
professionnelle,

(iii) il est &gé devingt-
deux ansou plus, n'a
pas cessé de dépendre,
pour |" essentiel, du
soutien financier del’un
ou I’ autre de ses parents
acompter du moment
ou il aatteint I'age de
vingt-deux ans et ne
peut subvenir ases
besoins du fait de son
état physique ou mental.
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[18]  Subsection 3(3) of the IRPA states:

Application | nterprétation et mise en oeuvre

(3) ThisActistobe
construed and appliedin a
manner that

(3) L’interprétation et la
mise en oeuvre de la présente
loi doivent avoir pour effet :



(@) furthers the domestic
and international interests of
Canada;

(b) promotes accountability
and trangparency by

enhancing public awareness
of immigration and refugee

programs;

(c) facilitates cooperation
between the Government of
Canada, provincid
governments, foreign states,
international organizations
and non-governmental
organizations,

(d) ensures that decisions
taken under this Act are
consistent with the
Canadian Charter of Rights
and Freedoms, including its
principles of equality and
freedom from
discrimination and of the
equdity of English and
French asthe officia
languages of Canada;

(e) supportsthe
commitment of the
Government of Canadato
enhance the vitality of the
English and French
linguistic minority
communitiesin Canada; and

a) de promouvoir les
intéréts du Canada sur les
plansintérieur et
international;

b) d’ encourager la
responsabilisation et la
transparence par une
meilleure connai ssance des
programmes d’' immigration
et de ceux pour lesréfugiés;

c) de faciliter la coopération
entre le gouvernement
fédéral, les gouvernements
provinciaux, les Etats
étrangers, les organisations
internationales et les
organismes non
gouvernementaux;

d) d’ assurer queles
décisions prises en vertu de
laprésente loi sont
conformes ala Charte
canadienne des droits et
libertés, notamment en ce
qui touche les principes,

d une part, d’ égdlité et de
protection contre la
discrimination et, d’ autre
part, d' égalité du francais et
del’anglais atitre de
langues officielles du
Canada;

€) de soutenir I’ engagement
du gouvernement du
Canada afavoriser

I épanouissement des
minorités francophones et
anglophones du Canada;
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() complieswith f) de se conformer aux

international human rights instruments internati onaux

instruments to which portant sur les droits de

Canadais signatory. I”homme dont le Canada est
signataire.

VIII. Postions of the Parties

Applicant’ s Position

1) Did the officer err by failing to make a proper determination of the best interests of a
child directly affected by the decision, the Applicant herself, in accordance with section
25 of the IRPA?

[19] Inthe case of Baker v. Canada (Minister of Citizenship and Immigration), [1999] 2 S.C.R.
817, 243 N.R. 22, the Supreme Court of Canada held that the best interests of the child areto be a
“primary consideration” in any H& C determination and should be examined with “ special
attention”. The Applicant cites the case of Hawthorne v. Canada (Minister of Citizenship and
Immigration), 2002 FCA 475, [2003] 2 F.C. 555, where the Federal Court of Appea held that the
best interests of the child requires athorough analysis to be undertaken with the child’ sinterests

being “well identified and defined” (Applicant’s Memorandum of Fact and Law at paras. 14-15).

[20] The Applicant notesthere is no definition of “child” inthe IRPA, but submitsthe criteria
used to determine if a person isa“dependent child” for the purposes of Family Class sponsorship,
contained in section 2 of the IRPR, are determinative of whether apersonisa*“child’ for the

purposes of section 25 of the IRPA.
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[21]  The Applicant submits the officer erred by confining her analysis of the best interests of the
child to the sponsor’ s daughter Ericka and, in light of her disability, should have considered Elaiza

asa“child’, in spite of her age (Applicant’s Memorandum of Fact and Law at para. 23).

a. Did the officer err by summarily dismissing evidence?

[22] The Applicant notes the officer dismissed amagjority of the evidence submitted on the
grounds of relevance (Applicant’s Memorandum of Fact and Law at para. 28, citing the case of
Cepeda-Gutierrez v. Canada (Minister of Citizenship and Immigration) (1998), 83 A.C.W.S. (3d)
264, 157 F.T.R. 35). The Applicant submits that a decision-maker is presumed to have reviewed all
the evidence before her unless probative evidence which contradicts the decision-maker’s

conclusionsis not mentioned (Applicant’s Memorandum of Fact and Law at para. 30).

[23] The Applicant notesthat the officer concluded that there was no evidence to suggest that
Elaizawill suffer undue hardship due to poverty, education or lack of coverage of the disability
system in the Philippines; and further submits that the documents which the officer removed from
the file contained evidence contradicting these findings and show that disabled personsliving inthe

Philippines suffer undue hardship (Applicant’s Memorandum of Fact and Law at paras. 34, 36).
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Respondent’ s Position

1) Did the officer err by failing to make a proper determination of the best interests of a
child directly affected by the decision, the Applicant hersalf, in accordance with section
25 of the|IRPA?

[24] The Respondent submits that the Applicant isnot a“child” for the purposes of section 25 of
the IRPA. The Respondent states the fact that the Applicant may fit the definition of a*“dependent
child” pursuant to section 2 of the IRPR is not determinative of whether sheisa*“child” for the
purposes of an H& C application because “dependent child” deals with Family Class sponsorships,
not H& C applications. The Respondent notes that the Convention on the Rights of the Child defines
“child” asaperson under the age of eighteen. Also, the Respondent submitsthe Applicant’s
intellectual disability does not render her a child, as the law recognizes the right of personswith
intellectua disabilities to make their own decisionsto the extent of their abilities (Respondent’s

Memorandum of Argument at paras. 8-10).

2) Did the officer err by summarily dismissing evidence?

[25] The Respondent submits the officer made areasonable decision regarding the Applicant’s

H& C request.

[26] The Respondent contends that the officer did not ignore evidence regarding the
circumstances of disabled persons in the Philippines and considered all of the evidence which
contradicted her findings. The Respondent submits the officer was not required to consider

irrelevant evidence (Respondent’s Memorandum of Argument at para. 16).
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Applicant’s Reply
[27]  The Applicant repliesthat the Convention on the Rights of the Child is not incorporated into

Canadian law and, although it may be used to guide interpretation of the IRPA, it is not

determinative of the definition of “child.”

IX. Standard of Review

[28] Inthe case of Ramsawak v. Canada (Minister of Citizenship and Immigration), 2009 FC
636, [2009] F.C.J. No. 1387 (QL), Justice Y ves de Montigny was faced with asimilar issue
regarding the extension of the best interests of the child analysis. Justice de Montigny considered
the relevant standard of review and held:

[13] Thefirst twoissuesraised by the applicants are clearly of alegal nature. The
first one relatesto the proper interpretation to be given to the concept of a“child” in
the analysis required by the Supreme Court of Canadain assessing the “ best interests
of the child”. The second one bears upon the proper test to apply in an application
under s. 25(1) of IRPA. Theselegal issues, however, are clearly intertwined with the
factual matrix in which they arise; moreover, they pertain to the interpretation of the
very statute empowering the officers to make their determinations, and it isto be
assumed that the officers will have acquired a particular familiarity with the IRPA as
aresult of applying it inthe normal course of their duties. For those reasons, | am of
the view that the applicable standard of review in examining the first two questions
ought to be the “reasonableness’ standard.

[29] The Court agrees with Justice de Montigny that the appropriate standard of review is

reasonabl eness.
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X. Anayss

1) Did the officer err by failing to make a proper determination of the best interests of a
child directly affected by the decision, the Applicant hersalf, in accordance with section
25 of the|IRPA?

[30] H&C applications are meant to be exceptiona remedies for deserving cases which do not fit
the strict rules of the Canadian immigration system. The jurisprudence is clear that the best interests
of children hold a special place in the H& C process. The unique nature of the best interests of the
child analysiswas aptly explained in Segura v. Canada (Minister of Citizenship and Immigration),
2009 FC 894, [2009] F.C.J. No. 1116 (QL):

[32] The Court of Appea in Hawthorne v. Canada (Minister of Citizenship and

Immigration), 2002 FCA 475, observed that what is required when conducting a best

interests of a child analysisin an H& C context is an assessment of the benefit the

children would receiveif their parent was not removed, in conjunction with an

assessment of the hardship the children would face if their parent was removed or if

the child wasto return with his or her parent.

[31] The*“bestinterests of child” isnot meant to be a decisive factor in an H& C application;

however, it has long been recognized as a significant element in the process.

The prior jurisprudence of the Federal Court

[32] Theexpansion of the best interests of the child began in the case of Naredo v. Canada
(Minister of Citizenship and Immigration), [2000] F.C.J. No. 1250 (QL), 187 F.T.R. 47. In that case,
the applicants’ children were over 18 years old at the time of their parents H& C application
(Naredo at para. 20). Asaresult of their ages, the officer did not perform an analysis of the best
interests of the children (Naredo at para. 21). In finding that the officer should have performed an

analysis of the best interests of the child, the court held:



[20]  Without going further, | conclude, against the requirements set out in Baker,
that the analysis reflected in the reasons for the immigration officer's decision, as
they relate to the interests of the applicants children, isentirely insufficient; and |
reach this conclusion bearing in mind the ages of the applicants children, only one
of whom was 18 or under at the date of the decision under review. Indeed, at that
time, he was very closeto 19 years of age. The two sons of the applicants, whatever
their ages, remained "children” of the applicants who could reasonably be expected
to be dramatically affected by the remova from Canada of their parents.

[21] | repeat here from what | regard to be the reasons for decision, the comments
of the immigration officer with respect to the children:

Mr. Arduengo [and indeed, Ms. Arduengo as well] has two Canadian
born children, aged 22 and 18 years. | recognize his sons willingness
to submit afamily class appliction [sic]. Having children bornin
Canada while their immigration status was undetermined and they
possibly faced the requirement of having to leave Canadawas a
decision Mr. Arduengo [and, once again, presumably Ms. Arduengo]
took.

It would aso be their own decision if they were to leave their
children, aged 22 and 18, in Canada. The parent are free to decide
what would in the best interests of the children. The children will
retain their Canadian citizenship no matter where they reside.

It goes without saying that the having of the children in Canada while their parents
immigration status was undetermined was not a"decision” that the children had any
part in making.

[22]  Inparagraph 55 of her reasons on behalf of the majority of the Court in
Baker, Madame Justice L 'Heureux-Dubé wrote:

The officer was completely dismissive of the interests of Ms. Baker's
children. As | will outlinein detail in the paragraphs that follow, |
believe that the failure to give serious weight and consideration to the
interests of the children constitutes an unreasonable exercise of the
discretion conferred by the section, notwithstanding the important
deference that should be given to the decision of theimmigration
officer.

| am satisfied that the same could be said here. It was not open to the immigration
officer, against the guidance provided by Baker, to smply leave the issue of what is
in the best interests of the applicants children to the applicantsin circumstances
where the applicants were about to be required to |eave Canadato an uncertain fate
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[33]

in Chile. To do so, aswas done here, was to be "completely dismissive' of the
interests of the children. The immigration officer did not, herself, give "serious
weight and consideration to the interests of the children...". Rather, she determined
that the applicants would not be granted the right to apply for landing from within
Canada and in so doing, left the agonizing decision of what would be in the best
interests of the children to the applicants alone. (Emphasis added).
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In the case of Swartzv. Canada (Minister of Citizenship and Immigration), 2002 FCT 268,

218 F.T.R. 23, the applicants arrived in Canada with their son, Ronville, who was, at that time, 14

years old. The applicants could not regularize their status and made an H& C application when

Ronvillewas 19 years old (Svartz at para. 2). The officer did not perform an analysis of the best

interests of the child for Ronville, presumably because of his age (Svartz at para. 9).

[34]

[39]

The court in Svartz took up the reasoning from Naredo, above, and held:

[14] | note at the outset that Ronville was 19 years old at the date of the interview
and the decision, and he might legally be considered an adult. Nevertheless, in light
of al his circumstances | find that the fact of his age does not prevent him from
being considered a"child" for the purposes of considering the principle of the Baker
decision. In Naredo v. Canada (Minister of Citizenship and Immigration) (2000),
192 D.L.R. (4™ 373, the applicants, who had two children, submitted an application
for landing from within Canadaon h & ¢ grounds. On the date the application was
rejected, the youngest child was 18 years old, and the eldest was 20 years old. In
allowing the application, Mr. Justice Gibson commented, at para. 20:

The two sons of the applicants, whatever their ages, remained
"children" of the applicants who could reasonably be expected to be
dramatically affected by the removal from Canada of their parents.

In this case, | find that Ronville was a"child" within the principle of Baker, because
athough he was 19 years old, he was a dependant, and he was not authorized to
work or to continue studies beyond May 2001, in Canada. (Emphasis added).

The court concluded, at para. 25:
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[25] | alow the application because in my opinion, despite her thorough review
of most circumstances of this case, the immigration officer failed to give
consideration to the best interests of the dependent son, Ronville, in light of the
decision in Baker. (Emphasis added).

[36] The court’suse of the term “dependent son” is noteworthy because under the pre-IRPA
system, “ dependent son” was a defined term in section 2 of the Immigration Regulations, 1978,
SOR/78-172 (IR), roughly equivaent to the modern definition of “dependent child” inthe IRPR. It
is aso noteworthy that the court chose to use this term to interpret what was then subsection 114(2)
of the Immigration Act of Canada, R.S.C. 1985, c. I-2, in light of the fact that subsection 2(1) of the
IR limited the application of the definitionsin that section to the IR. Nonetheless, it appears the
court was persuaded that dependency is an overriding factor when determining whether apersonis

deserving of abest interests of the child analysis.

[37] Inthecaseof Yoo v. Canada (Minister of Citizenship and Immigration), 2009 FC 343, 343
F.T.R. 253, the court was faced with two adult sons making ajoint H& C claim with their father
(Yoo at para. 1). The officer considered the sons, age 20 and 24 at the time, to be * dependent adults’

and did not perform an analysis of the best interests of the children (Yoo at para. 9).

[38] The caseof Yoo issignificant becauseit isthefirst time acourt cited the definition of
“dependent child” contained in section 2 of the IRPR when considering whether a dependent adult
can bea*“child” for the purposes of section 25 of the IRPA (although, as will be explained below,

the two definitions have never been explicitly compared to one another).
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[39] Inthat case, the applicant submitted that the sons were both “dependent children” at the time
of the H& C application because they were attending school full-time and were financially
dependent on their father (Yoo at para. 20). The respondent argued that the sons did not remain
“children” smply because they met the definition of * dependent children” in the IRPR. Instead, the
respondent cited Article 1 of the Convention on the Rights of the Child and submitted that
individuals are “children” only if they are under the age of 18 (Yoo at para. 25). The respondent
concluded that there was no domestic or internationa law support for the proposition that the sons

would be considered “children” merely on account of their dependency (Yoo at para. 26).

[40] The court cited Naredo, above, for the proposition that dependent adults could remain
“children” for the purposes of H& C applications and held, with reference to the principle of judicia
comity (Yoo at para. 31), that Mr. Y00’ s sons deserved a best interests of the child analysis. The
court noted several factors which led to this conclusion:

[32] | am persuaded by Justice Gibson's reasoning in Naredo that adult children
may receive the benefit of a“best interests of the child” analysisand | should differ
from that reasoning only if the evidence before me requiresit. | find, in this
proceeding, that the Applicant sons are deserving of abest interests of the child
analysis because:

a. ther father isthe parent that undertook responsibility for their
care after the mother abandoned the family in 1995 and rejected
the sonsin 1999,

b. thesonsarefinancially dependent on their father asthey pursue
their education;

C. one, the younger Rubin, has been continuoudy in school and has
not |eft the dependency;

d. theother, James, left school briefly but has returned to continue
his education and is also financialy dependent on hisfather; and
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e. neither son had any choice in the situation they are in since they
were compelled as children to leave their mother in Koreaand
jointheir father in Canada

[41]  Although the court does not expound alist of factors to be considered when determining
whether an adult is deserving of abest interests of the child analysis, it appears from the reasons that

dependency was considered to be the defining characteristic of a“child”.

[42] Themost recent decision in this chain of jurisprudence is Ramsawak v. Canada (Minister of
Citizenship and Immigration), 2009 FC 636, [2009] F.C.J. No. 1387 (QL). In that case, the
applicant made an H& C application which included two of his children, ages 18 and 21 (Ramsawak
at para. 7). The officer did not perform an analysis of the best interests of the children, as they were
both over 18 at the time of the application (Ramsawak at para. 9). Justice de Montigny heard similar
argumentsto those in Yoo, above, and held:

[17]  All of these arguments put forward by the respondent were recently
canvassed by my colleague Justice Mandamin in the case of Yoo v. Canada
(Minister of Citizenship and Immigration), 2009 FC 343. Noting that Mr. Justice
Gibson had aready decided that adult age children were entitled to receive the
benefit of “the best interests of the child” analysisin Naredo v. Canada (Minister of
Citizenship and Immigration), [2000] F.C.J. No. 1250, Mr. Justice Mandamin felt
compelled to apply the same reasoning on the basis of judicia comity. | would also
add, for the sake of completeness, that Justice MacKay followed the Naredo
decison in Svartzv. Canada (Minister of Citizenship and Immigration), 2002 FCT
268, [2002] F.C.J. No. 340.

[18] Whilel may have some misgivings about these decisions, | find that it would
be most inappropriate to unsettle the state of the law. With the exception of one
contrary decision relied upon by the respondent, which itself was rendered in the
context of amotion for astay of removal (Hunte v. Canada (Minister of Citizenship
and Immigration), IMM-3538-03), there appears to be no conflicting case law on
thisissue. Nor can it be said that relevant statutory authority or binding
jurisprudence has been overlooked in coming to that conclusion. Asaresult, | am
prepared to accept that the mere fact a“child” is over 18 should not automatically




relieve an officer from considering his or her “best interests’ along the lines
suggested in Baker.

[19] That being said, the assessment of the best interests of the children must take
into account the relevant facts of each case. The best interests of atwo year-old
infant, for example, will most certainly differ from those of a grown up young adult
of 21. For example, it is clear from areading of Mme Justice L’ Heureux-Dub€' s
decision in Baker that what she had in mind were the interests of minor children
(see, for example, paras. 71 and 73, where she refersto the UN Convention on the
Rights of the Child and to the importance and attention that ought to be given to
children and “childhood”).

[20] Smilarly, if oneistolook at the hardship that a negative decision would
impose upon the children of an H& C claimant, the autonomy of these children or,
conversaly, their state of dependency upon their parents, must be arelevant factor. In
that respect, it isinteresting to note that Justice MacKay came to the conclusion that
the 19 year-old child of the applicant was still a*“child” for the purposes of the Baker
anaysis because he was still a dependent and was not authorized to work or to
continue his studies in Canada. Similarly, Justice Mandamin considered that the
adult sons of the applicant were deserving of abest interest of the child analysis
because they were financially dependent on their father as they were pursuing their
education.

[21] Inthe present case, both younger applicants had, at the time of the
application, regular or full-timejobs. According to the applicant’ s record, they have
both attained high school diplomas and are both permanently employed. They were
clearly not in the same dependency relationship with their parents as the children
considered in previous cases.

[22] However, thereismore. Far from being dismissive, the officer did consider
the submissions regarding the applicant’ s two youngest children. Despite stating that
Deevin Randy and Annalisa Nirmalawould “not be considered under the factor Best
Interests of the Children” by virtue of their age, the officer nonethel ess considered
their circumstances in the analysis of establishment and hardship. Under the heading
“Linksto Canadian Society”, the PRRA officer writes:

Deevin Randy and Annalisa Nirmala completed their education in
Canada, though they began their studiesin their home country. The
two young applicants are both young adults and with their
educational level, could potentially find work in their home country
asthey have done in Canada. They have not shown that they have
any language barriers, or other significant obstacles, that would
prevent them from being employed in their home country. Though
they have spent some of their developmental yearsin Canada, | do
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not find that the link created for them provides excessive difficulties
in returning to their home country.

[23] Thisanayss, it seemsto me, cannot be characterized as being dismissive of
their best interests. Of coursg, it isnot cast the same way it would have been if they
were still dependent on their parents, irrespective of their age. Because they are now
sdlf-sufficient, the impact of a negative H& C decision is not assessed indirectly, in
terms of the consequences that might befall them as aresult of their parents having
to move back to Guyana; more appropriately, the officer looks at their prospects
from their own perspective, with aview to determining their likelihood of
integrating and finding jobsin their country of origin. This does not strike me as
being antithetical or contrary to the best interests of the child analysis developed in
Baker; it israther amore apposite way to be “dert, alive and sengitive” to their
needs and interestsin light of their particular circumstances. Accordingly, | am of
the view that the officer did not fail to appreciate and assess the factors relevant to
the two youngest applicants, despite the fact that he did not undertake a separate
analysis under the rubric of the “ best interests of the children”. (Emphasis added).

[43] These cases have expanded the best interests of the child analysis to include adultsin child-
like states due to situations of dependency. The previous courts have emphasized the definition of
“dependent child” found in section 2 of the IRPR and have minimized the role of the Convention on

the Rights of the Child in interpreting section 25 of the IRPA. For the reasons that follow, the Court

re-examines the path the prior jurisprudence has chosen.

(8 Theinapplicability of the definitionsin section 2 of the IRPR to the
IRPA

[44] Asmentioned above, the Applicant submits that the definition of “dependent child” in
section 2 of the IRPR is“determinative’ of whether aperson is deserving of abest interests of the

child analysis (Applicant’s Memorandum of Fact and Law in Reply at para. 3).

[45] The Court notes that subsection 1(1) of the IRPR states:
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1. (1) Thedefinitionsinthis 1. (1) Lesdéfinitions qui

subsection apply inthe Actand  suivent s appliquent alaLoi et

in these Regulations au présent reglement
[46] Section 2 of the IRPR, where the definition of “dependent child” isfound, states:

2. Thedefinitionsin thissection 2. Lesdéfinitions qui suivent

apply in these Regulations S appliquent au présent

reglement

[47] The Court concludes, in spite of the fact that “child” is undefined and may be open to
interpretation, that the definition of “dependent child” is not applicable to section 25 of the IRPA

due to the boundary placed on the definitions found in section 2 of the IRPR.

[48] The Court notesthat the previous cases have not mentioned these provisions when citing the
definition of “dependent child” in section 2 of the IRPR. Also, it isunclear how the earlier courts
have used this definition to interpret section 25 of the IRPA. In light of the wording of section 2, it
isthe Court’s conclusion that the IRPA ought to be insulated from the definition of “dependent

child” and it should not be used to influence section 25 of the IRPA.

[49] Inspite of the barrier between the definition of “dependent child” and “ child”, the Court will
also discusswhy, in its opinion, the definition of “ dependent child” ought not to influence the

interpretation of the definition of “child” in any way.
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(b) The presumption of consistent expression

[50] The Court notes that the prior jurisprudence speaks of the dependency of the adultsin
guestion when they expanded the best interests of the child analysis. The case of Yoo, above, goes

50 far asto cite the definition in the IRPR, but nowhere has a court explained the interaction

between the definition of “dependent child” and “child.”

[51]  Although it has already been established that “ dependent child” does not apply to the IRPA,
the Court also finds that the use of the “ dependent child” to interpret “child” is contrary to the
presumption of consistent expression. In Sullivan on the Construction of Statutes (5™ edition, 2008),
Ruth Sullivan explains this presumption in the following terms:

It is presumed that the legidature uses language carefully and consistently so that

within a statute or other legidative instrument the same words have the same

meaning and different words have different meanings. Another way of

understanding this presumption isto say that the legidatureis presumed to avoid

stylistic variation. Once aparticular way of expressing a meaning has been adopted,

it makes senseto infer that where adifferent form of expression isused, adifferent

meaning isintended. (Sullivan at pp. 214-215).
[52]  Setting aside, for the moment, the barrier in section 2 of the IRPR, this Court acknowledges
that Parliament intended the terms“ child” and “ dependent child” to have different meanings due to
the fact that different, although primafacie related, terms were used in the legidation. Parliament

did not define “child” and this Court respects its choice by not importing the definition of asimilar,

but not identical, term into section 25.

[53] The case of Swvartz, above, emphasizes the idea that dependency can lead the court to deem

dependent adults to be * children” for the purposes of section 25. The court held “... | find that
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Ronvillewas a"child" within the principle of Baker, because although he was 19 years old, he was
adependant, and he was not authorized to work or to continue studies beyond May 2001, in
Canada’ (Swartz at para. 14). The Court observes that the case of Swvartz, above, comes closeto

changing the “best interests of the child” analysisinto “best interests of the dependent.”

[54] Although the Court is sympathetic to situations of dependency, it isaso cognizant, in
keeping with the presumption of consistent expression, that Parliament is presumed to have chosen
to use “child” and “dependent child” for two distinct purposes and it would be questionable, in the
absence of firm evidence to the contrary, to import, in whole or in part, the definition of one into the

other.

(c) The importance of the Convention on the Rights of the Child
[55] Ashasbeen mentioned, the Respondent submits that the Applicant isnot a*“child” partialy
because Article 1 of the Convention on the Rights of the Child defines children as persons who are
under the age of 18 (Respondent’s Memorandum of Argument at para. 8). The court in Yoo, above,
implicitly dismissed this argument by preferring to focus on the dependency of the applicants (Yoo
at paras. 25, 32). With the greatest respect to the court in Yoo, as well asto the principle of judicial

comity, the Court finds the Respondent’ s argument to be persuasive.

[56] The Applicant submitsthat the Convention on the Rights of the Child has not been enacted
into Canadian law and is therefore not determinative of the definition of “child” for the purposes of

section 25 of the IRPA.
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[57] The Court agrees with the Applicant, but takes note of the case of De Guzman v. Canada
(Minister of Citizenship and Immigration), [2006] 3 F.C.R. 655, 2005 FCA 436, where the Federa
Court of Appeal examined the influence of internationa law instruments on the IRPA. Specifically,
the court held that paragraph 3(3)(f) of the IRPA has the following function:

[83] Onitsface, the directive contained in paragraph 3(3)(f) that the IRPA “isto
be construed and applied in amanner that complies with international human rights
instruments to which Canadais signatory”, is quite clear: the IRPA must be
interpreted and applied consistently with an instrument to which paragraph 3(3)(f)
applies, unless, on the modern approach to statutory interpretation, thisis

impossible.

[87] Paragraph 3(3)(f) should be interpreted in light of the modern devel opments
in the courts' use of international human rights law as interpretative aids. Thus, like
other statutes, the IRPA must be interpreted and applied in amanner that complies
with “interna-tional human rights instruments to which Canadais signatory” that are
binding because they do not require ratification or because Canada has signed and
ratified them. These include the two instruments on which counsdl for Ms. de
Guzman relied heavily in this appeal, namely, the International Covenant on Civil
and Palitical Rights, and the Convention on the Rights of the Child. Thus, alegally
binding international human rights instrument to which Canadais signatory is
determinative of how the IRPA must be interpreted and applied, in the absence of a
contrary legidative intention. (Emphasis added).

[58] Inlight of the above reasoning and paragraph 3(3)(f) of the IRPA, it is clear that binding
international instruments play a specia rolein the interpretation of the IRPA. Although it istrue that
domestic law, especially the words of legidation such asthe IRPR, can trump international law
when directly relevant to the domestic law term in question, the Court stresses that the definitionsin
section 2 of the IRPR are not applicable to the IRPA. It isthe Court’s conclusion thet it is
inappropriate to minimize the influence that the Convention on the Rights of the Child has on the

undefined term “ child”, recognizing that which has been stated in De Guzman, above, by the



Page: 25

Federal Court of Appeal and, aswill be elaborated below, pronounced by the Supreme Court of

Canadain Baker, above.

The Relationship between the Convention on the Rights of the Child and the
Best Interests of the Child

[59] Any discussion of thistopic must begin with the case of Baker, above, in which the
Supreme Court of Canada explained the relationship between international instruments and the
IRPA in the following terms:

[69] Another indicator of theimportance of considering the interests of children
when making a compassionate and humanitarian decision is the ratification by
Canada of the Convention on the Rights of the Child, and the recognition of the
importance of children’ srights and the best interests of children in other
internationa instruments ratified by Canada. International treaties and conventions
are not part of Canadian law unless they have been implemented by statute: Francis
v. The Queen, [1956] S.C.R. 618, at p. 621; Capital Cities CommunicationsInc. v.
Canadian Radio-Televison Commission, [1978] 2 S.C.R. 141, at pp. 172-73. | agree
with the respondent and the Court of Appeal that the Convention has not been
implemented by Parliament. Its provisions therefore have no direct application
within Canadian law.

[70] Nevertheless, the values reflected in international human rights law may help
inform the contextual approach to statutory interpretation and judicial review. As
stated in R. Sullivan, Driedger on the Construction of Statutes (3rd ed. 1994), &t p.
330:

[T]he legidature is presumed to respect the values and principles
enshrined in international law, both customary and conventiond.
These congtitute a part of the legal context in which legidationis
enacted and read. In so far as possible, therefore, interpretations that
reflect these values and principles are preferred. [Emphasis added.]

The important role of international human rights law as an aid in interpreting
domestic law has also been emphasized in other common law countries: see, for
example, Tavita v. Minister of Immigration, [1994] 2 N.Z.L.R. 257 (C.A.), a p. 266;
Vishaka v. Rajasthan, [1997] 3L.R.C. 361 (S.C. India), at p. 367. It isalso acritical
influence on the interpretation of the scope of the rightsincluded in the Charter:
Saight Communications, supra; R. v. Keegstra, [1990] 3 S.C.R. 697.
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[71] Thevaues and principles of the Convention recognize the importance of
being attentive to the rights and best interests of children when decisions are made
that relate to and affect their future. In addition, the preamble, recalling the
Universal Declaration of Human Rights, recognizes that “childhood is entitled to
gpecia care and assistance’. A similar emphasis on the importance of placing
considerable value on the protection of children and their needs and interestsis aso
contained in other internationa instruments. The United Nations Declaration of the
Rights of the Child (1959), in its preamble, states that the child “ needs special
safeguards and care”. The principles of the Convention and other international
instruments place special importance on protections for children and childhood, and
on particular consideration of their interests, needs, and rights. They help show the
values that are central in determining whether this decision was areasonable
exercise of theH & C power. (Emphasis added).

[60] Inthe case of Hawthorne, above, the Federal Court of Appeal emphasizes the importance of
the Convention on the Rights of the Child on the best interests of the child analysis. For example, at
paragraph 2 Justice Robert Décary states:

[2] First, Baker v. Canada (Minister of Citizenship and Immigration), [1999] 2
S.C.R. 817 and Legault v. Canada (Minister of Citizenship and Immigration) (2002),
212D.L.R. (4™ 139 (F.C.A.) (leave to appeal denied by the Supreme Court of
Canada, November 21, 2002, CSC 29221), stand for the proposition that the best
interests of the child are an important factor that must be given substantial weight.
Legault stands for the further proposition that the best interests of the child are not
determinative of the issue of removal to be decided by the Minister. To the extent
therefore, that they could lead to the impression that the "best interests of the child"
factor should be given some form of priority or preponderance, the words "primary
consideration” found in Article 3(1) of the United Nations Convention on the Rights
of the Child (see para. 33 of my colleague's reasons) should be read with caution. (I
am assuming, solely for the sake of this discussion, that removal of aparent isan
"action concerning children” within the meaning of Article 3.1 of the Convention,
which Convention, asis noted by my colleague, has been ratified by Canada but has
not been enacted into domestic law.) (Emphasis added).

[61] Inaddition to this, Justice John Maxwell Evans writes:

[33] Thebed interests of the child also assume an important placeinanH & C

decision because international law, asignificant element of the interpretive context
of domestic legidation, ranks the protection of the interests of children very highly:
Baker, at paras. 69-71. For instance, Article 3(1) of the Convention on the Rights of
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the Child, UN Doc. A/Res/44/25, Can. UNTS 1992 No. 3 (entry into force
September 2, 1990), atreaty ratified by Canada but not enacted into domestic law,
provides: "In all actions concerning children ... undertaken by ... administrative
authorities ... the best interests of children shall be a primary consideration.” The
Convention a so provides that, in determining the best interests of the child,
decision-makers must take the views of the child into account, in accordance with
the child's age and maturity. In order to ensure that the child's wishes are properly
considered, Article 12 provides that the child must be given an opportunity to be
heard, either directly or indirectly, in administrative proceedings affecting her rights
or interests. (Emphasis added).

[62] Inthe caseof Poshteh, above, the Federa Court of Appeal heard arguments about the
application of the best interests of the child test and the rightslaid out in Article 3 of the Convention
on the Rights of the Child to Mr. Poshteh, who joined a terrorist organization during his teenage
years and entered Canada after he turned 18. The court, in its decision, penned by Justice Rothstein,
held that Mr. Poshteh was not deserving of a best interests of the child analysis for the following
reasons.

[57] Mr. Poshteh and the intervener argue that in the case of aminor, the

Immigration Division must take into account the best interests of the child. Indeed,

paragraph 3(3)(f) requires that the Act be construed and applied in a manner that

complies with international human rights instruments to which Canadaisa

signatory. Paragraph 3(3)(f) provides:

3.

(3) ThisAct isto be construed and applied in a manner that

(f) complies with international human rights instruments to which
Canadais signatory.

[58]  Onesuchinstrument isthe Convention on the Rights of the Child, November
20, 1989, [1992] Can. T.S. No. 3 (entered into force 2 September 1990). Article 3
requiresthat in al actions of courts of law and administrative authorities, the best
interests of the child shall be a primary consideration. Article 3, paragraph 1
provides:



[63]

Article3

1. In all actions concerning children, whether undertaken by public
or private socia welfare ingtitutions, courts of law, administrative
authorities or legidative bodies, the best interests of the child shall be
aprimary consideration.

[59] | donot think that the Convention on the Rights of the Child isrelevant in
this case. For purposes of the Convention, the action in this case is the proceeding
and decision of the Immigration Division. However, at the time the matter was
considered by the Immigration Division, Mr. Poshteh was no longer aminor. He
was 18 when he arrived in Canada. As| read the Convention, it is concerned with
the interests of children while they are children. It does not purport to confer rights
on adults.

[60] Itisimportant in this case to distinguish between considerations such as
whether an individual has the knowledge or mental capacity to understand the nature
and effect of his actions, which are relevant, and the "best interests of the child”
considerations under the Convention, which are not relevant. Mr. Poshteh was an
adult when he invoked and became subject to Canada'simmigration laws and
procedures and therefore he cannot rely on the Convention.

These reasons support the proposition that the best interests of the child analysisis

intimately tied to the Convention on the Rights of the Child and, because of that link, the best
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interests of the child analysis cannot be performed after a person reaches the age of 18 because that

isthelimit placed by that instrument.

[64]

The Court recognizes that Poshteh, above, is an incomplete answer to the issue at hand due

to the fact that, as has been noted above, the cases of Naredo, Svartz, Yoo and Ramsawak base their

expansion of the best interests of the child analysis, not on the Convention on the Rights of the

Child, but instead on a new policy formulation based on dependence.
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[65] The casesof Baker and Hawthorne, and Poshteh, all above, have shown that higher courts
place considerable emphasis on the Convention on the Rights of the Child and do not mention
definitions found in domestic immigration law. The Court acknowledges the jurisprudence and
undertakes to examine the text of the Convention on the Rights of the Child in order to elucidate the

definition of a*“child” for the purposes of the IRPA.

[66] The Court recognizesthat the Preamble to the Convention on the Rights of the Child states
that “childhood is entitled to specia care and assstance” and that “the child, by reason of his
physical and mental immaturity, needs specia safeguards and care, including appropriate legal
protection, before aswell as after birth”. Although disabled persons who remain dependent on their
parents may require specia care and assistance, the text of the Convention on the Rights of the Child
indicates that childhood, and the special rights that children possess, has a definitive end-point. As
has been mentioned, Article 1 states that a child is a person under the age of 18. Also, Article 23
recognizes the special rights which children who have physical and mental disabilities possess.
These provisions suggest that childhood, in all itsforms, ends at the age of 18 for the purposes of
the Convention on the Rights of the Child, regardless of whether the person in question continues to

be dependent on his or her parents.

[67] With regard to the argument that the Applicant’ s disability allows her to be deemed a
“child” for the purposes of section 25 of the IRPA, the Court takes note of Canada sratification of

the CRD. The Court is of the opinion that its language does not support the argument that adults
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with disabilities can be deemed to be “children” for the purposes of the best interests of the child, as

it draws a distinction between children with disabilities and adults with disabilities.

[68]

[69]

Article 7 of the CRD states:

Article 7 - Children with disabilities

1. States Parties shall take all necessary measuresto ensure the full enjoyment by
children with disabilities of al human rights and fundamental freedoms on an equal
basis with other children.

2. In dAl actions concerning children with disabilities, the best interests of the child
shall be aprimary consideration.

3. States Parties shall ensure that children with disabilities have the right to express
their views freely on all matters affecting them, their views being given due weight
in accordance with their age and maturity, on an equa basiswith other children, and
to be provided with disability and age-appropriate assistance to realize that right.
(Emphasis added).

In addition, Article 23 states:
Article 23 - Respect for home and the family

1. StatesParties shal take effective and appropriate measures to eiminate
discrimination against persons with disabilities in al matters relating to marriage,
family, parenthood and relationships, on an equal basis with others, so asto ensure
that:

a. Theright of all personswith disabilities who are of marriageable age to
marry and to found afamily on the basis of free and full consent of the intending
spousesis recognized;

b. Therightsof personswith disabilities to decide freely and responsibly on the
number and spacing of their children and to have access to age-appropriate
information, reproductive and family planning education are recognized, and the
means hecessary to enable them to exercise these rights are provided;

c. Personswith disahilities, including children, retain their fertility on an equal
basis with others.



[70]

[71]

2. States Parties shall ensure the rights and responsibilities of personswith
disabilities, with regard to guardianship, wardship, trusteeship, adoption of children
or smilar ingtitutions, where these concepts exist in nationa legidation; in all cases
the best interests of the child shall be paramount. States Parties shall render
appropriate assistance to persons with disabilities in the performance of their child-
rearing responsibilities.

3. States Parties shall ensure that children with disabilities have equal rights with
respect to family life. With aview to realizing these rights, and to prevent

concea ment, abandonment, neglect and segregation of children with disabilities,
States Parties shall undertake to provide early and comprehensive information,
services and support to children with disabilities and their families.

4. States Parties shall ensure that a child shal not be separated from his or her
parents against their will, except when competent authorities subject to judicial
review determine, in accordance with applicable law and procedures, that such
separation is necessary for the best interests of the child. In no case shall achild be
separated from parents on the basis of adisability of either the child or one or both
of the parents.

5. States Parties shall, where theimmediate family is unable to care for achild with
disabilities, undertake every effort to provide alternative care within the wider
family, and failing that, within the community in afamily setting. (Emphasis added).

The CRD defines “persons with disabilities” asfollows:
Article1- Purpose

The purpose of the present Convention is to promote, protect and ensure the full and
equa enjoyment of all human rights and fundamental freedoms by all personswith
disabilities, and to promote respect for their inherent dignity.

Persons with disabilities include those who have long-term physical, mental,
intellectual or sensory impairments which in interaction with various barriers may
hinder their full and effective participation in society on an equal basis with others.
(Emphasis added).
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It isclear that Article 1 of the CRD is an inclusive definition; however, the distinction drawn

between children with disabilities and adults with disabilities, with the added emphasis on the best
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interests of the former, shows that an adult with a disability remains an adult with a disability and

ought not to be deemed a“ child” for the purposes of the Convention on the Rights of the Child or

section 25.

[72] The Court concludes that the distinction between children with disabilities and adults with
disabilitiesin the CRD is significant for the current discussion. Both the Convention on the Rights of
the Child and the CRD support the argument that childhood is atemporary state which is delineated
by the age of the person, not by personal characteristics. It is recognized that the domestic
legidation, the specified international instruments and the jurisprudence of the Federal Court of

Appeal and the Supreme Court of Canada al lead to this conclusion.

2) Did the officer err by summarily dismissing evidence?
[73] Itisestablished law that a Board is presumed to have considered all of the evidence before it
even if it does not refer to each individual piece of evidencein itsreasons. That being said, the case
of Cepeda-Gutierrez, above, sates:

[15] The Court may infer that the administrative agency under review made the
erroneous finding of fact "without regard to the evidence" from the agency's
failure to mention in its reasons some evidence before it that was relevant to the
finding, and pointed to a different conclusion from that reached by the agency.
Just as a court will only defer to an agency's interpretation of its constituent
statute if it provides reasons for its conclusion, so a court will be reluctant to defer
to an agency's factual determinations in the absence of express findings, and an
analysis of the evidence that shows how the agency reached its result.

[16] On the other hand, the reasons given by administrative agencies are not to
be read hypercritically by a court (Medina v. Canada (Minister of Employment
and Immigration) (1990), 12 Imm. L.R. (2d) 33 (F.C.A.)), nor are agencies
required to refer to every piece of evidence that they received that is contrary to
their finding, and to explain how they dealt with it (see, for example, Hassan v.



Page: 33

Canada (Minister of Employment and Immigration) (1992), 147 N.R. 317
(F.C.A.). That would be far too onerous a burden to impose upon administrative
decision-makers who may be struggling with a heavy case-load and inadequate
resources. A statement by the agency in its reasons for decision that, in making its
findings, it considered all the evidence before it, will often suffice to assure the
parties, and areviewing court, that the agency directed itself to the totality of the
evidence when making its findings of fact.

[17] However, the more important the evidence that is not mentioned
specifically and analyzed in the agency's reasons, the more willing a court may be
to infer from the silence that the agency made an erroneous finding of fact
"without regard to the evidence': Bainsv. Canada (Minister of Employment and
Immigration) (1993), 63 F.T.R. 312 (F.C.T.D.). In other words, the agency"s
burden of explanation increases with the relevance of the evidence in question to
the disputed facts. Thus, a blanket statement that the agency has considered al the
evidence will not suffice when the evidence omitted from any discussion in the
reasons appears squarely to contradict the agency's finding of fact. Moreover,
when the agency refersin some detail to evidence supporting itsfinding, but is
silent on evidence pointing to the opposite conclusion, it may be easier to infer
that the agency overlooked the contradictory evidence when making its finding of
fact.

[74] Inthiscase, the Court isfaced with an officer who admits to removing evidence from the
Applicant’sfile after finding it irrelevant after a“ summary review.” Upon review of these removed
documents, the Court notes that the relevance of some of them may be in question; however, that
does not relieve the officer from conducting a more thorough review, recognizing each case must be
assessed on its own singular merits coupled with the objective evidence pertinent to it (for example,
the World Health Organization document, at pp. 178 of the Application Record; referenceis also
made to the classic case of Kanev. University of British Columbia, [1980] 1 S.C.R. 1105, 2
A.CW.S. (2d) 117). Thisis especially so because of the officer’ s conclusion that the Applicant has
had the opportunity to receive adequate care and attention in the Philippines, where certain pertinent
elements may be contrary to the evidence contained in the general country condition documents

submitted by the Applicant.
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[75] The Respondent cites the case of Owusu v. Canada (Minister of Citizenship and
Immigration), 2004 FCA 38, [2004] 2 F.C.R. 635, for the proposition that an officer is only required
to consider an H& C factor or evidence submitted when the Applicant explains how the evidence
was relevant. The Court is not persuaded that Owusu, above, is applicable to this case. The appellant
in Owusu, above, claimed the H& C officer erred by not considering the best interests of his
children. The court dismissed this argument, stating that Mr. Owusu did not adequately raise the
issue of the potential impact of his deportation on his children such that the officer was under a duty

to examine their best interests (Owusu at para. 9).

[76] ThisCourt is not faced with such a situation here. The Applicant’ s submissionsto the H& C
officer link the country condition evidence, specifically areport from the United States Department
of State, which was removed by the officer, to the issue of the situation faced by the Applicant in

the Philippines (Applicant’s Record at p. 30).

XI. Conclusion

[77]  The courts have a specific role to play in the Canadian system of constitutiona supremacy.
Acknowledging the roles of the executive branch, the legidative branch and recognizing the
judiciary’ srole as one of interpretation of the law. It is, thus, incumbent on the Federal Court to
follow the interpretation of the legidation in jurisprudence issued by the Federal Court of Appeal

and the Supreme Court.
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[78] Itisthe Court’sconclusion that the definition of “dependent child” is not determinative of
whether a person is deserving of abest interests of the child analysis. The Court finds, based on the
entirety of section 2 of the IRPR, that the definition of “ dependent child” was not intended to apply

to the IRPA.

[79] Ashasbeen shown, the definition of “child” is undefined in the IRPA and the jurisprudence
makesit clear that the best interests of the child analysis has a special relationship with the
Convention on the Rights of the Child. Therefore, the Court is of the opinion, based on the above
reasoning, that the importance of the Convention on the Rights of the Child has been unduly

minimized by the earlier jurisprudence on this matter.

[80] Although the Court is sympathetic to the position of the Applicant, as the policy behind
analyzing the best interests of the child is, as recognized by the Convention on the Rights of the
Child, partialy based on the physical and mental vulnerabilities of children; and it also recognizes
that persons with disabilities may also be vulnerable, to varying degrees, the Court cannot agree that
dependency and vulnerability are the defining characteristics of “childhood” for the purposes of
section 25. The Court consequently finds that dependent adults should not be included in the

analysis of the best interests of the child.

[81] Every childisadependent but not every dependent is a child.
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[82] If the best interests of the child analysis were to be expanded to include dependent adults
then boundaries and criteriawould have been laid out in avery different manner in legidation

which is not the case.

[83] Thematter isbeing returned to first-instance due to documents having been removed. The
factual context is not to be set aside before it adequately has shown to have been considered and
treated within the H& C context, recognizing the dire consequences inherent to such decision in light
of al of the subjective and objective evidence of this matter (case onto itself). The Court quashes
the decision and requires are-determination (see Kane, above) by adifferent immigration officer on

the basis of these reasons; therefore, the application for judicia review is granted.
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JUDGMENT
THIS COURT ORDERSthat the application for judicia review be granted and the officer’s
decision be set aside. The matter is remitted for re-determination by a different officer. No question

of general importance be certified.

“Michdl M.J. Shore’
Judge
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