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[1] Thisisan application for judicia review pursuant to section 18.1 of the Federal Courts Act,
R.S.C. 1985, c. F-7, as amended, and subsection 72(1) of the Immigration and Refugee Protection

Act, S.C. 2001, c. 27 (IRPA) of a December 18, 2008 decision made by apre-removal risk
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assessment officer (the officer). In that decision, the officer rejected the application of the

applicants for permanent residence based on humanitarian and compassionate (H& C) grounds.

[2] The applicants request that the decision be set aside and the matter referred back to anew

officer for redetermination.

Background

[3] Mr. Aim Shazzadul Mujib and hiswife, Nahida Mujib are citizens of Bangladesh. Their son,
Aiman Ishaque bin Mujib isfive years old and was born in the United States of America. Their
second son, Ahnaf Ishaque bin Mujib, was born in Toronto and is three years old. Both children
hold Bangladeshi citizenship, having been born abroad to Bangladeshi parents. Ahnaf isalso a

Canadian citizen.

[4] Mr. Mujib fled Bangladesh as aresult of hisinvolvement with the Bin Protik Ishagque
Foundation, an NGO that spoke out against 1amic Fundamentalists, and due to Mrs. Mujib’s
father’ s activism with the Bangladesh Awami League (AL). Mr. Mujib stated that he was repeatedly
attacked by members of the Bangladesh National Party (BNP) and was at one point hospitalized asa
result. At one point, the BNP announced itsintention to kill him, and so he fled to the United States

in September 1998.
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[5] Mrs. Mujib stated that her father was targeted by individua s within the government for his
rolein helping to organize political eventsleading to the October 2001 elections. These individuas
threatened Mrs. Mujib’sfamily if her father did not surrender. Her father was taken by these
individuals and while her uncle went to the police, he was told they could not assist. After her father
was returned, the family was continually threatened. Mrs. Mujib and her family fled to the United

States in February 2002.

[6] Mr. and Mrs. Mujib were married in the United States in October 2003,

[7] The applicants entered Canada on February 13, 2005. Their claim for refugee protection was
denied on February 22, 2007. Leave for judicia review in respect of this decision was denied by this
Court in June 2007. The applicants then submitted a pre-removal risk assessment (PRRA)
application, which was denied on November 8, 2007. While this Court granted leave to judicially
review that decision, ultimately their application was dismissed on September 12, 2008. On March
12, 2008, the applicants submitted an application for permanent residence on humanitarian and
compassionate (H& C) grounds, which was refused on December 18, 2008 by the officer. It isthis

refusal which isthe subject of thisjudicial review.

[8] Mrs. Mujib’s parents, her two sisters and brother were previoudly found to be Convention
refugees and are now permanent residents of Canada, residing in Toronto. Mr. Mujib’s parents and
four of hissix brothers remain in Bangladesh, while histwo other brothers are permanent residents

of Austraia



Page: 4

I mpugned Decision

[9] The officer considered therisk to the family if returned to Bangladesh, their establishment in

Canada, the best interests of the children and Mr. and Mrs. Mujib’ s reestablishment in Bangladesh.

[10] Withregardsto therisk of return, the officer found that significant changes had taken place
in Bangladesh and that while political violence continued and high profile politicians and activists
were targeted, the applicants had not provided objective evidence establishing that they would be

targeted by the BNP or others.

[11] Ontheissue of establishment, the officer found that the applicants have a good civil record
in Canada and that their community had expressed significant support for them. In addition, the

officer found that Mrs. Mujib’s parents provided substantial support to the family. Regardless, the
officer concluded that the evidence failed to demonstrate that their establishment was so great that

their removal would cause unusual and undeserved or disproportionate hardship.

[12] The officer aso found that the applicants had not established that rel ocating the two children
would have a hegative impact such as to amount to unusua and undeserved or disproportionate
hardship. There was alack of evidence indicating that the two boys needswould not be met in
Bangladesh and alack of evidence that the children, both Bangladeshi citizens, could not reside
there. Mr. Mujib’ s family is aso present in Bangladesh, which the officer found would facilitate

their adjustment.
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[13] Findly, the officer concluded that there was alack of evidence supporting the contention
that Mr. and Mrs. Mujib would be unabl e to reestablish themselves in Bangladesh or that doing so

would amount to unusua and undeserved or disproportionate hardship.

®

[14] Theissuesareasfollows:

1. What isthe standard of review?

2. Did the officer err in failing to consider evidence of similarly situated individuals
that were granted protection?

3. Did the officer err in failing to consider that the applicants separation from Mrs.

Mujib’ s family would be permanent?

Applicants Written Submissons

Ignoring Evidence

[15] The applicants submit that the officer concluded the risk analysis by stating that the
documentary evidence did not support the applicants' submissions of risk. However, there was
evidence before the officer that Mrs. Mujib’ s parents, brother and sister, who had faced the same
problems advanced by the applicants, had been found to be Convention refugees. Therefore,

contrary to the officer’ s finding, there was indeed evidence that the applicants would be of interest
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to the BNP and Jamat-e-Idami. It isareviewable error for an H& C officer to ignore relevant

evidence (see Bagwandeen v. Canada (Minister of Citizenship and Immigration), 2001 FC 661).

Establishment

[16] The applicants argue that the officer failed to consider that their separation from Mrs.
Mujib’ s family would be more or less permanent since the applicants are under a deportation order

and Mrs. Mujib’sfamily are Convention refugees and cannot return to Bangladesh.

[17]  The applicants submit that IRPA and the Immigration and Refugee Protection Regulations
are designed to avoid this result. Rule 49(1) of the Refugee Protection Division Rules states that
claims of family members must be joined. Thiswould presumably prevent inconsistent results such
asthat which occurred in this case. Further, paragraph 3(1)(d) of IRPA states that one objective of
the Act isto see that families are reunited in Canada. Therefore, the applicants desireto be

reunited is a hardship that IRPA seeksto address.

Respondent’ s Written Submissions

Ignoring Evidence

[18] Therespondent submits that despite the applicants’ contention, the officer considered all of

the evidence concerning Mrs. Mujib’ s family. The presumption is that the officer hastaken into
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account al evidence before her. Provided she considers all relevant factsin reaching adecision,
thereis no need to refer to every piece of evidence (see Sdhu v. Canada (Minister of Citizenship
and Immigration), [2000] F.C.J. No. 741 at paragraph 15). Further, the officer specifically stated
that she had considered all evidence related to the application. Thiswould include documents

related to Mrs. Mujib’ sfamily.

[19] Whilethe applicants state that the arguments advanced by Mrs. Mujib’ s father were
sufficient to grant the family refugee protection, in the present case, the officer had no way of
knowing what other evidence the IRB relied upon in reaching a positive decision in Mrs. Mujib’s
father’ s claim or what portion of the evidence was accepted. Mrs. Mujib’ s father’s PIF smply
provided the basis for his claim, not the reasons for a positive outcome. This does not necessarily
establish that the applicants are at risk or in need of protection. Thisis similarly the case for the

other extringc evidence submitted.

[20] Theapplicants argument amounts to a disagreement with the weight given to the evidence
by the officer. It iswell established that the weighing of relevant factors is a matter within the
officer’ s authority (see Legault v. Canada (Minister of Citizenship and Immigration) (2002), 212
D.L.R. (4th) 139 (F.C.A.) a paragraph 11 and Hamzai v. Canada (Minister of Citizenship and

Immigration), 2006 FC 1108 at paragraph 24).



Page: 8

Establishment

[21] Therespondent submits that the hardship triggering the exercise of discretion on H&C
grounds must be something more than that which isinherent in being removed after establishing a
lifein Canada (see Irimiev. Canada (Minister of Citizenship and Immigration) (2000), 10 Imm.
L.R. (3d) 206 at paragraph 12). The fact that the applicants may leave behind family and that it

might be difficult to visit them is not necessarily sufficient to justify the exercise of discretion.

[22] Therespondent arguesthat in addition, regard must be given to the submissions placed
before the officer (see Ahmad v. Canada (Minister of Citizenship and Immigration), 2008 FC 646 at
paragraph 37). The applicants submissions did not refer to any potential difficulties they may
experience visiting Mrs. Mujib’ sfamily. The officer’ s reasons properly identified the factors

referred to by the applicants.

Applicants Reply

Ignoring Evidence

[23] Inaddition to the documentary evidence previously mentioned that was submitted in support
of their contention that their profile was similar to those at risk in Bangladesh, the applicants also
referenced documentary evidence that family members of individuals wanted by the government are

at risk.
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[24] The applicants aso argue that most of the country condition evidence referred to by the
officer relates to eventsin January 2007, which pre-dates the granting of protection to Mrs. Mujib’'s
family and therefore cannot be characterized as changes in country conditions. Further, one event
referred to by the officer occurred on December 17, 2008, one day before the decision was made.

Fairness would dictate that the applicants be given the opportunity to respond to this evidence.

Establishment

[25] The applicants argue that an officer should understand that the separation of the applicants

from Mrs. Mujib’ s family is not an everyday separation, but one which would cause unique

problems given Mrs. Mujib’s family’ srefugee status.

Respondent’s Further Submissions

Ignoring Evidence

[26] Theapplicants argument that the officer failed to consider smilarly situated personsis
rooted in the erroneous proposition that when one member of afamily is granted protection, all
others should be considered at risk also. This does not accord with the jurisprudence, asit is
established that persecution against one family member does not automatically entitle al othersto
Convention refugee status (see Rahmatizadeh v. Canada (Minister of Employment and

Immigration), [1994] F.C.J. No, 578 at paragraph 8).
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[27] Therespondent states that regardless of the arguments concerning extrinsic evidence, the
officer reasonably concluded that the applicants were not at risk given the passage of time and the

fact that they did not demonstrate that they fit the profile of those at risk.

Establishment

[28] Therespondent states that the IP5 policy manual and the jurisprudence of this Court each
recognize that family separation in and of itself does not necessarily amount to undue and
underserved or disproportionate hardship (see Irimie above, at paragraph 2 and Inland Processing
Manual, Chapter 5, section 11.2). Further, while one of the stated objectives of IRPA isfamily

reunification, thisis but one of many objectives and neither trumps all others nor is determinative.

Analysisand Decision

[29] Issuel

What is the standard of review?

Issue two isaquestion of fact, reviewable on the standard of reasonabl eness (see Ebonka v.
Canada (Minister of Citizenship and Immigration, 2009 FC 80 at paragraph 17). Whether an officer
has erred in her assessment of establishment is aso a question of fact, reviewable upon the standard
of reasonableness (see Buio v. Canada (Minister of Citizenship and Immigration) (2007), 60 Imm.

L.R. (3d) 212 at paragraph 17).
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Did the officer err in failling to consider evidence of similarly situated individuals that were

granted protection?

The officer mentioned the applicants submissions concerning the threats to Mrs. Mujib’s
family but areview of the documentary evidence cited by the officer in relation to changed
conditions shows that most of the evidence pre-dated the decision that found her family membersto

be Convention refugees.

[31] Incoming to adecision on the applicants PRRA application, the PRRA officer did not

accept the documents relating to Mrs. Mujib’ s father’ s refugee claim (his PIF and other documents

relating to his political activities) as they were not new evidence for the purpose of the PRRA claim.

[32] These documents, however, can be considered in an H& C application.

[33] Inmy view, the officer in the present case failed to properly analyze the evidence about Mrs.

Mujib’ s family who appear to be similarly situated individuals and who were granted protection.

This evidence was put forward by the applicants.

[34] Asareault, the application for judicia review must be allowed because of thisreviewable

error and the matter isto bereferred to adifferent officer for redetermination.

[35] Because of my finding on Issue 2, | need not consider the remaining issue.



Page: 12

[36] Neither party wished to submit a proposed serious question of genera importance for my

consideration for certification.
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JUDGMENT

[37] 1T ISORDERED that the application for judicia review is alowed and the matter is

referred to a different officer for redetermination.

“John A. O'Keefe’
Judge
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