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REASONS FOR ORDER AND ORDER

[1] The applicant is a self-represented litigant who served as a marine engineer in the Canadian
Forcesfor amost 30 years. He brought this application for judicial review to challenge a decision

to release him from the Forces on medical grounds more than ten years ago.

[2] On April 13, 2007, Madam Justice Layden-Stevenson allowed a previous application for
judicia review by the applicant (2007 FC 386), on the ground that his right to procedural fairness
had been breached by the Career Review Board (Medical) (“CRB(M)”)[For ease of reference, a
glossary of al the acronyms found in these reasonsis appended as “ Schedule A”]. At thetime, this

was the administrative unit tasked with making recommendation to the Director of Personnel Career
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Administration in all cases where the medical category of a member had been lowered below the
acceptable minimum for his classification. More specifically, she found that the applicant did not
receive afair hearing, as he was not notified of the date of the CRB(M) hearing and did not receive
the disclosure package to which he was entitled. Before coming to that conclusion, it isworth
noting that she aso concluded it was one of those rare cases where an application for judicial review
must be entertained despite the fact that there was an aternative remedy (grievance mechanism)

which the applicant had not pursued.

[3] In a subsequent order (T-714-06, December 20, 2007), Madam Justice L ayden-Stevenson
varied her previous order after being told that the CRB(M) was cancelled and replaced by another
process, the Administrative Review/Medical Employment Limitations (AR/MEL). Asaresult, she
ordered the following:

The application for judicial review is alowed and the

matter is remitted for determination in accordance

with the AR/MEL process, which has replaced the

now defunct Career Review Board (Medicd),

provided aways that the AR/MEL is differently

constituted than the former CRB(M).
[4] Asaresult of this Order, a new process was set in motion, the outcome of which wasthe

confirmation of the earlier decision to rel ease the applicant from the Armed Forces. It isfrom that

second decision that the applicant is now seeking judicia review.
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THE FACTS

[5] Mr. Jones is obvioudy a bruised man. He was discharged from the Canadian Forces after
more than 29 years of service, with an impeccable record, for what he considersto be retaliation by
the Admiral and Commanding officers of hisbase. In hisview, hisonly fault wasto bring to the
atention to the Chief of the Defence Staff (CDS) the deficiencies and shortcomings they were faced
within histrade. He repeated on a number of occasions during the hearing that he was merely
doing hisjob and standing up for “hismen” in stressing that the government cannot commit to an
ever increasing number of missions while at the same time cutting budget and human resources.
Thereis no doubt in my mind that Mr. Jones was avery dedicated man, and he came acrossasa

most loyal member of the Forces despite al that he has gone through.

[6] | am relieved from chronicling al that happened between the incident Mr. Jones considered
to be the trigger of his problems, during the summer of 1996, and his eventual discharge from the
Armed Forces, which was communicated to him on September 22, 1997. In her decision, Madam
Justice Layden-Stevenson thoroughly summarizes the most salient and relevant facts, and thereis

therefore no need for me to go over them once more.

[7] | must emphasize, as my colleague did, that Mr. Jones was quite €l oquent in the presentation
of hiscase. Asmost sdlf-represented litigants, he was obvioudly unfamiliar with the niceties of

legal arguments and with some of the rules of this Court. Histask was made somewhat more
daunting by the difficulty of conveying in a comprehensible way for alaymen the complicated

structure and jargon of the Armed Forces. |If the content of his record was, at times, digointed and
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difficult to follow, he certainly made up for it in hisoral submissions. | hasten to add that counsel
for the respondent was equally very cooperative and helpful, and made Mr. Jones’ and this Court’s

task alot easier in bringing clarity when needed.

[8] Taking the matter where it was left by Madam Justice Layden-Stevenson, what followsisa

short summary of what took place following her Orders.

[9] The AR/MEL processis outlined in Defence Administrative Order and Directive (DAOD)
5019-2 titled “ Administrative Review”. An AR/MEL isthe process used to evaluate the career
administrative action required when a Canadian Force (CF) member has amedica condition that no
longer meets the medica requirements of the CF or their occupation. The AR/MEL process
involves a CF officer who isan Administrative Review (AR) analyst, responsible for conducting the
AR analysis, and the Approving Authority (AA) asidentified in the Director Generd Military
Careers Approving Authority Table, responsible for reaching adecision onthe AR. The AR analyst
is provided with the CF member’ s medical employment limitations that have been approved by
medical authorities at the Directorate of Medical Policy. The AR analyst then processesthefilein
accordance with the DAOD. The AR analyst is not given information regarding the CF member’s

underlying medical condition, only the employment limitations.

[10]  On September 19, 2007, the AR/MEL disclosure package was mailed by priority post to the

applicant for disclosure, in conformity with DAOD 5019-2. The covering letter outlined the
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disclosure of information procedure, and it was accompanied by a copy of the documents that would

be used by the Approving Authority to reach adecision.

[11] Thefirst attached document isa casefile synopsis. Inthe general information part, it refers
to the applicant’ s medical employment limitations as described by the Surgeon General in form CF
2088 (Notification of Change of Medical Category or Employment Limitations). These limitations
are: “1) Unfit field, sea, isolated and UN postings; and 2) Fit PT but may be limited in type,
duration, frequency and intensity of the exercise’. It then discusses the Universality of Principle
requirement, and then concludes with the following remarks:

In this case, the membe’s MELs [medica

employment limitations] presented in paragraph one

prevent the aforementioned from meeting the BFOR

[Bona Fides Operational Requirement] associated

with the subsection 33(1) of the National Defence Act

(NDA) as these MELSs prevent the performance of

duties in a military environment, including but not

limited to: frequent movement, relocation, isolation,

and temporary duty away from home or unit as well

as working over extended periods of time in hostile

environments, exposed to life threatening situations.

As CPOL1 Jones cannot be advantageoudy employed

or beretained, release would be the only aternative.
[12] The package sent to the applicant also included a copy of the Notification of Change of
Medical Category or Employment Limitations for the Applicant (CF 2088), referred to in the
synopsis, the applicant’ s record of service dated September 30, 1993, and a copy of afew

administrative documents.
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[13] On October 12, 2007, the applicant sent alatter to the AR analyt, requesting information
and copies of other documents. An exchange of emails followed between the applicant and the
analyst, as aresult of which paper copies of the documents requested by the applicant were sent to

him.

[14] Inaddition to contacting the analyst in charge of hisfile, the applicant also contacted a
Resource Management Support Clerk at the Directorate Military Careers Administration to discuss
hiscase. The analyst ingtructed the clerk to inform the applicant that he should stop calling the clerk

to get information and instead contact her, the anayst, directly, which the applicant did.

[15] OnJanuary 8, 2008, the applicant sent afax to the clerk in which he asked afew questions
with respect to the AR/MEL process. Whilethe analyst in charge of hisfile was on vacation, one of
her subordinates responded to his questions. He stated that the AR/MEL process for former CF
membersis substantialy the same as for serving CF members. He also confirmed that as the
applicant was no longer a CF serving member, he did not have a Commanding Officer; there would
be no reason to appoint one as al correspondenceis sent directly to the applicant, not through a
chain of command. Finally, he also explained that assisting officers are assigned in proceedings

under the military justice system, not for an administrative process.

[16] On February 4, 2008, the applicant’ s written submissions in response to the disclosure
package were received by the analyst. They were passed on to the Director Military Careers

Administration and Resource Management (DM CARM), the Approving Authority for AR/MEL.
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Within one or two days, the Director returned the applicant’ s representations to the analyst, ordering
her to do a complete review of the representations, summarize the documents and provide

recommendations.

[17] Inlate March or early April 2008, the analyst provided to the DMCARM acopy of the
disclosure package that had been sent to the applicant on September 19, 2007, the applicant’s

representations and a draft | etter to the applicant for the signature of the DMCARM.

THE IMPUGNED DECISION

[18] On April 2, 2008, the DMCARM concluded that the applicant’s medical employment
limitations were in breach of the Universality of Service principle, and that release was merited. It
states that the decision follows the Order of Madam Justice L ayden-Stevenson, and that no evidence
that arose or came to the applicant’ s knowledge after September 15, 1997, can be considered in that

Process.

[19] It then goes on with an explanation of the procedure, a short explanation of the Universality
of Service principle, and asummary of the evidence that was considered. The analysis section bears
quoting at full length, as it captures the reasoning behind the decision to rel ease the applicant and
purports to answer his submissions:

There is no mandatory requirement for temporary
categories to be assigned prior to a permanent
category being approved. As sated in CFP 154,
Chapter 3, para 9, “As soon as the member's
condition is stable or is not expected to significantly
improve in the foreseesble future, a permanent
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category should be assigned, even before the end of
the 12-month period of temporary category.”

There is no indication that your file was treated any
differently than others being processed by DPCA at
that time. The notification message sent to Esquimalt
in March 97 was a standard message sent to notify
personnel that a CRB(M) file had been opened.

As explained in CANFORGEN 014/97, the CF 285
gave very little information that would assist the
CRB(M) in making a decision, given the restrictive
nature of the MELSs and the application of the U of S
principle. The fact that a CF 285 was not issued is
irrdlevant.

When the CRB(M) was conducted, it included a
medical officer from D Med Svcs. The other
CRB(M) members were not medica officers, and
they would not have access to nor be made aware of
your persond medica information. The CRB(M)
also had the recommendation of the career manager
and the Section head. The only medical information
they required was the CF 2088, and the approved
MELSs, which described the employment limitations.
| have had the benefit of the same evidence the
CRB(M) had in its possession.

Having carefully reviewed all the documentation and
the representation that you provided, | conclude the
MELs awarded by D Med Svcs based on the
recommendations of the local physician and the Base
Surgeon breached U of S. You were unfit field, seaq,
and isolated and UN postings. You were not at al
times and under any circumstances able to perform
any functions that you may have been required to
perform. To be clear, | find that you were in breach
of Uof S.

[20] Inthefinal portion of the decision, the DMCARM repeats that the applicant’s medical

employment limitations were in breach of the Universality of Service principle. Relying onthe
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National Defence Act and the policiesthat werein effect in 1997, the DMCARM also reaffirms that
release was merited. Finally, hereiteratesthat the decision is a substantive rehearing of the
applicant’s case as it stood in 1997, with the additional benefit of his contemporary submissions, but

isnot areview of the decision rendered a decade ago.

|SSUES

[21] Thisapplication for judicia review raises three issues:
*  What isthe applicable standard of review of the decision of the DMCARM to

rel ease Jones from the CF?

*  Wasthere abreach of procedural fairnessin the context of the processfollowed to
reach that decision?

*  Wasthe decision to release the applicant reasonable?

ANALYSIS

[22] Following the recent decision of the Supreme Court of Canadain Dunsmuir v. New
Brunswick, 2008 SCC 9, there are now only two standards of review: correctness and
reasonableness. The Court also made it clear that it is not necessary for a court to repeat the
standard of review anaysisif existing jurisprudence has aready determined the appropriate degree

of deference.

[23] ThisCourt has not previoudly been called upon to determine the standard of review
applicable to a decision of the DCMARM because those decisions would normally be subject of the
CF grievance process. However, the Court has previously determined that final decisions of fact in

the CF grievance process by the Chief of Defence Staff are subject to the standard set out in
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s.18.1(4)(f) of the Federal Courts Act, R.S.C. 1985, c. F-7, for those issues, that is, they are
reviewable only if they are erroneous, made in a perverse or capricious manner or without regard to
the evidence. Asfor mixed question of fact and law, they must be assessed against a standard of
reasonableness. see Armstrong v. Canada (Attorney General), 2006 FC 505. | agree with the
respondent that the reasoning leading to that conclusion should be equally applicable in the case of a
decision made by the DMCARM. The expertise of the DMCARM, the purpose of the legidationin

issue and the question in issue al favour the application of such a standard.

[24] The AR/MEL processisanintegra part of the efficient functioning of the CF. The nature
of the problems at issue involves eva uating the needs of the CF. To carry out thisfunction,
intimate knowledge of and sensitivity to the needs of the military institution are required. The CF
generaly and the DMCARM specifically arein the unique position of determining the requirements
of its membersto fully meet their needs and the effect that MELswill have on amember’s
employability with the CF. Asaresult of making hundreds of decisions each year about
employability of members following the AR/MEL process, the DMCA has ahigh degree of

institutional expertise. Thisfactor strongly militatesin favour of deference.

[25] Moreover, the purpose of the National Defence Act isto provide for the management,
direction and administration of the CF. More specifically, the CF has been empowered with the
discretion to release members where their medical restrictionsimpact upon their ability to serve and
they cannot meet bona fide occupational requirements. Thisisnot a polycentric issue, but it ismore

akin to litigation between two parties. Once again, this factor suggests afair amount of deference
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for the decisions made by the DMCA. Indeed, the necessity for the CF to have broad discretion in
assessing employability and possibly releasing membersis recognized in section 15 of the
Canadian Human Rights Act, R.S. 1985, c. H-6, which makes the need to accommodate members

subject to the Universality of Service principle.

[26] Finadly, the question in this caseis one of mixed fact and law. The DMCARM was required
to review the identified Medical Employment Limitations (MEL), identify the bona fide
occupational regquirements (BFORS) and apply the Universdity of Service principle. A decision
involving a question of mixed fact and law should be given significant deference, where the main
function of the decision maker involves determination of facts and a straightforward application of
legidative provisions particularly where knowledge of and sengitivity to the needs of the military is

required.

[27] Tothe extent that some of the allegations made by the applicant relate to issues of
procedural fairness, on the other hand, there is no need to conduct a pragmatic and functional
analysis. Such issues are reviewed as questions of law, and no deferenceisdue. Asthe Court of
Appeal stated in Sketchley v. Canada (Attorney General), 2005 FCA 404, at para. 53, “[t]he
decision-maker has either complied with the content of the duty of fairness appropriate for the

particular circumstances, or has breached this duty”.

[28] Theapplicant has raised a number of issues, both procedural and substantive, in hiswritten

and oral submissions. | will do my best to address them al in the following paragraphs of these
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reasons, even if they were sometimes digointed and repetitive. But before doing so, afew

preliminary remarks are in order.

[29] First of al, anumber of alegations made by the applicant rest on hearsay evidence or
speculations. Thisis no doubt explainable by the fact that Mr. Jonesis not an expert on rules of
evidence and may not be entirely familiar with the nature of ajudicia review, as he himself was
quick to acknowledge. That being said, and bearing in mind that self-represented litigants must be
provided some flexibility in putting their case forward, | must nevertheless give little weight to these

statements.

[30] Thesame goesfor the letters from medical doctors and others appended to Mr. Jones
written submissionsto the AR/MEL, upon which Mr. Jonesreliesin his affidavit. These letters
must be taken with caution, as their authors did not file affidavits in this Court and could therefore

not be cross-examined by the respondent.

[31] Onthe other hand, many of the arguments raised by Mr. Jones relate to the process that was
followed in 1997 by the CRB(M). These arguments were dealt with by my colleague Madam
Justice Layden-Stevenson at the occasion of Mr. Jones' first application for judicia review, and she
found them sufficiently compelling to order a new administrative review of hisdischargein
accordance with the AR/MEL process. It istherefore this second process and the conclusion
reached by the DMCARM as aresult of that process that is now the subject of thisjudicia review,

and not what took placein the context of the first administrative review. That being said, the
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DMCARM was correct in stressing that his decision is a substantive rehearing of Mr. Jones asiit
stood in 1997, as opposed to areview of that decision. Asaresult, the only evidence that could be
considered was that which arose or came to the knowledge of Mr. Jones before the first decision

was made in September of 1997.

[32] Onemore caveat need be made before embarking upon the analysis of the applicant’s
submissions. The respondent contends that the decision under review is not the MELs or the
medical categoriesthat were assigned to Jones. The decision changing the applicant’s medical
limitation was made on February 25, 1997, (see Form 2033 and 2088, A.R., p. 193 and 196), and is
not the subject of review according to the respondent. The only decision under review, following

thisline of argument, would be the DMCARM'’ s decision as to employability given those MELs.

[33] | agreewith the respondent that the medical process and the decision to change the medical
restrictions of the applicant are not, technically speaking, properly the subject of this application for
judicia review before this Court. These decisions were subject to a different decision maker, the
Director of Medical Services, and the DMCARM’ stask was to take these restrictions as they were
and to determine whether Mr. Jones was still employable and deployable or whether he should be

discharged.

[34] Whilel appreciate the logic of thisargument, | am not totally convinced of its
persuasivenessin acase likethisone. Asl indicated at the hearing, it seemsto methe

reasonableness of the DMCARM'’ s decision cannot be entirely insulated from the medical process.
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If it can be established that the medical assessment was flawed, either in terms of process or
substantively, it would clearly have an impact on the decision to retain Mr. Jonesin the CF or to
discharge him. | agree that the applicant should have submitted agrievance in relation to his
medical assessment; but for the same reasons given by Madam Justice Layden-Stevensonin
concluding that the applicant was not precluded from seeking judicial review of the medical release
decision, | am of the view that he should not be prevented to raise his arguments with respect to the

medical limitations underlying the decision of the DMCARM to release him from the CF.

[35] These preliminary remarks having been made, | shall now describe briefly the AR/MEL.

This processis set forth in DAOD 5019-2 on Administrative Review (R.R., pp. 492 ff.)

[36] The AR/MEL isthe process used since 2006 to review al cases where a member no longer
meets the minimum medical standards for their military occupation, in order to determine their
suitability for further service. The AR/MEL processisinitiated when a member has been assigned
apermanent MEL by the relevant medica authorities. The document which initiates the AR/MEL
process is the CF 2088 form (“Notification of Change of Medical Category or Employment
Limitations”), wherein amedical officer or a physician indicates a change in medica category and

the specific MEL s of the member by completing Parts| and 11 of that form.

[37] The Command Surgeon then reviews the medical assessment provided under Part 11 of the

CF 2088 and approvesit by signing Part 111, and adding more detailsif necessary. At the time of



Page: 15

Mr. Jones' origina releasein 1998, the Director Medical Treatment Service completed Part 1V of

the CF 2088 for the Surgeon Generd.

[38] After the medica officers complete Parts|, I1, 111 and IV of the CF 2088, the form is sent to
the DMCARM. An AR anadyst reviews dl the information, prepares a synopsis and makes a
recommendation. All documentsto be considered by the approving authority in the AR/MEL

process are then provided to the member. The member may then make representations.

[39] Themember’s Commanding Officer will make arecommendation asto the member’s

employability under part V1 of the CF 2088 and then forward the CF 2088 back to the DMCARM.

[40] The member then acknowledges that the member has been made aware of the changesto his
medical category and the possible consequences of the AR/MEL process by signing Part V of the

CF 2088.

[41] Thefileisthen presented to the DMCARM who then reviews all the material, makesa
decision and informs the member of the decison. The DMCARM does not consider the underlying
medical condition but only the medical employment limitations and the impact they would have on

employability.



Page: 16

[42] The DMCARM hasanumber of administrative options following review, including but not

limited to, retention with career restrictions, retention without career restrictions, occupational

transfer and release.

[43] Theapplicant has aleged that the CF 2088 was flawed in many respects. First of all, the

applicant argued he was mistakenly described as being “unfit sea, unfit field, unfit isolated or UN

taskings’ asaresult of being downgraded from G2 to G4. The applicant speculated that this must

have been aclerical error, as this description fits more closely the G5 category. For that

proposition, herelies on aletter written by Dr. Thomas Ripley on January 18, 2008, at the request of

Mr. Jones. Dr. Ripley provided psychiatric services to members of the CF in 1997, and it isin that

capacity that he interviewed Mr. Jones on October 28, 1997. In hisletter, he writes:

| believe that Mr. Jones' final Medical Category was
G4b O3. In my understanding, this medical category
assigned is for individuas who “may be on
prescription medications, the expected
discontinuation of which, for even a few days, is
considered likely to create an unacceptable risk to the
health and/or safety of the person (or to co-workers)”.
In fact, this is not the case with antidepressant
medications. In general, improvement with
antidepressant medications is a gradua process
occurring over many weeks, and relapse of
depression, if medications are discontinued, also
occursin agradua fashion. In my opinion, Mr. Jones
would more accurately have been classified as G3d,
which applied to individuals “who may require and
take prescription medications, the unexpected
discontinuance (unavailability) of which will not
create an unacceptable risk to the member’'s hedth
and/or safety”.

| further note that the Career Review Board Medica
states: “unfit field, sea, isolated, and UN postings’. It
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is my understanding that this requires a G5b category,

instead of the category assigned to Mr. Jones.

(AR, p.231)
[44] Before ng thisargument, it is necessary to take a step back to better understand the
medical standards and what they stand for. In order to assist in determining what medical standards
are required under the Universality of Service principle and whether or not members can perform
the Genera Military Duties of the Canadian Forces, the Medical Standards for the Canadian Forces
(Canadian Forces Publication 154, Appendix 1, Annex D and Appendix 2, Annex D; R.R., p. 557-
560) were developed. Each member of the CF is assigned amedica category by CF medical staff.

The medical category helpsidentify employment limitations resulting from medical conditionsin

order to determine appropriate health care and employment capabilities for amember.

[45] Chapter 3 of the CFP154 describes the medical category factors asfollows:

V —Visua Acuity

CV —Colour Vison

H —Hearing

G — Geographical Limitation

O — Occupational Limitation

A —Air Factor
[46] The CFP 154 aso setsforth the Bona Fide Occupational Requirements for membersin Task
Statements which list both the physical and stress factors representing the minimum operational
requirements under the Universality of Service principle for al members generaly, and for
particular occupations. The minimum medical category for enrolment as amember of the CFis:

V4-CV3-H2-G2-O2-A5. The minimum medical category in the CF for a Marine Engineering

Artificer (the applicant’s occupation at the time of hisrelease) was. V4-CV2-H3-G2-02-A5.
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In 1994, Mr. Jones was diagnosed with major depression and was hospitalized for severd

remission and noted that he had undergone numerous trials of pharmacotherapy which were only

partialy successful. He added that Mr. Jones continued to have a number of stressorsin hislife

including difficulties with senior people at work. He also recommended assigning him alower

permanent medical limitation category of G4 O3 in the following terms:

[48]

| believe this individual has had a very fair tria of
therapy to date. | have referred him for a sub-
gpeciality opinion at the Mood Disorder Clinic at
UBC which will probably take place in Oct.
Regardless of the outcome there he remains unfit for
sea duty, isolated postings, and overseas duty. It is
unlikely that thisis going to change in the near future
and therefore | must recommend a G4 O3 permanent
category. With the restrictions that he is unfit for
isolated duty, UN duty, or sea duty, requires regular
medication and regular follow-up by a doctor at least
monthly for the immediate future. | have discussed
this case with LCol Davidson and he is in agreement
with these recommendations and wishes them to be
actioned as soon as possible. | have aso discussed
the issue of a permanent category with CPO1 Jones
and heisreluctantly in agreement with this.

On or before December 1996, Mr. Jones was assessed by Dr. Angus, who determined that

his depression had resulted in more substantial permanent medical limitations and then completed a

form CF2033 (Medical Examination Record), recommending alowering of Mr. Jones medical

limitation categories. More specifically, he recommended that his Geographical Limitation (G)

category be lowered from G2 to G4, and that his Occupational Limitation (O) be lowered from O2

to O4.
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[49] Inhisaffidavit, Dr. Angus affirmsthat he explained to Mr. Jones that one consequence of
lowering his military occupation and medical categories was that the CRB(M), which wasthe
procedure in existence before the AR/MEL, would convene to review his employability and that he

could be released as aresult of the review.

[50] Inaccordance with Canadian Forces Administrative Order 34-26, Dr. Angus was obligated

to complete a Form CF 2088; he did complete Parts | and |1 of the form the same day.

[51] Inlight of theforegoing, | cannot accept Mr. Jones submission that the mention “unfit sea,
unfit field, unfit isolated or UN postings’ isamistake. It appearsthe medical category is assigned
only after the assessment has been made, and not the other way around. Asaresult, the mention
cannot be explained away as deriving from atypo in the category. Moreover, the medical category
appearsto be only asimple way to determine a member’s medical fitness and to indicate if
someone' s restrictions have moved up or down; it is not even mentioned in the DMCARM'’s
decison. Inany event, the G4 category is perfectly consistent with the mention. Contrary to what
Dr. Ripley states, Mr. Jones was not assigned a G4b but a G4, which may capture any of the
paragraphs in that category. One of those categoriesis G4a, which reads as follows:

G4 — assigned to the member:

a. who, because of medical limitations inherent to the

medica condition itsdf or because of the

unacceptable risk to the health and/or safety of this

person or to fellow workers imposed by the

operational environment on the medical condition, is

considered unfit for two or more specific military

environments (i.e., sea, field, operationa taskings or

isolated postings);
(RR., p. 567)
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[52] Thisisprecisaly the situation Mr. Jones found himself, and | therefore fail to see how it can
be established that the G4 category was amistake. The description found in Dr. Angus assessment
was indeed consistent with previous assessments, and correlates perfectly with the G4 category. Dr.
Ripley’s speculation istherefore just that, and since he did not file an affidavit and could therefore

not be cross examined, | give very little weight to hisletter.

[53] | asorgect the applicant’s submission that he was not “unfit sea” as a consequence of his
medication. It may well be, as Dr. Ripley indicated in his letter, that the discontinuation of his
medication for afew dayswould not create an unacceptable risk to the health and/or safety of Mr.
Jones himself or his co-workers. Itisequaly possible (though thereis no evidence on this) that
there were afew ships with doctors on board. But these are only answersto the G4b category, not

to the fact that he was considered * unfit for two or more specific military environments’.

[54] Mr. Jonesaso raised what he considersto be deficienciesin form CF 2088. For example,
he points to the fact that there are no commentsin Part 111 from the approving medical officer, in his
case Dr. Ross, whose signature is not even dated. He aso drew the Court’ s attention to Part VA,
which he did not sign; the signature of a member would attest that he had been advised of any
limitations affecting his employment and the ensuing medical category. He did sign Part VB,
attesting that he has been briefed on the career consequences that could result from a CRB(M)
decision, but he arguesthat it was not sufficient to worry him, as he had aready spent most of his
career on sea duty and was very unlikely to be sent again on aship. Even if he was unfit for sea

missions, which he denies, he therefore submits that this limitation could not affect him any time
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soon. Mr. Jones added that there was no evidence as to whether either Dr. Angus or Dr. Ross knew
anything about the marine engineering trade or hisjob at the Canadian Forces Fleet Schoal, or for
that matter asto any of the jobs that were open to him in the military, and could therefore not

pronounce on his employment limitations.

[55]  Mr. Jones further submits that Commanding Officer Blatchford had no reason to initiate his
medical release. In Part VI of form CF 2088, designed for the Commanding Officer’s
recommendations, Cdr Blatchford wrote: “In my view, CPO1 Jonesis ahighly dedicated, honest
and forthright serviceman. Unfortunately, his ability to exercise leadership commensurate with his
rank has been serioudly eroded by factors largely beyond his control. Notwithstanding, the G4 O3
category assigned, | recommend Medical Release”. Y et, contends Mr. Jones, the same Cdr
Blatchford had no concern with his limitation when he signed his performance review dated July 4,
1996. Quiteto the contrary, he wrote in the narrative part of that form (A.R., p. 170):

“CPOL1 Jones is an effective divisonal chief. His concern for his

direct subordinates and other members of the MOC is noteworthy, as

is his ability to take concerns to a successful conclusion. Heis held

in high regard by members of his own MOC and, as MOC Advisor,

has successfully liaised on numerous occasions with other MOC

Advisors and Managers. Heis a proven leader, whose knowledge of

his occupation and personnel gained him the respect of his peers’.
[56] Finaly, Mr. Jones alegesthat Dr. Angus and Dr. Ross were pressured into making their
reports. In support of his allegations, herelies on aletter sent by Dr. Angus on October 25, 1999 to
a colleague who had sent Mr. Jones to him for consultation (A.R., p. 187), where he remembered

saying to Mr. Jones at the time (on October 29, 1996) “that the speed with which his release medical

(...) was being processed was MOST unusua”. He aso wrotein that letter: “To thisday, it appears



Page: 22

to me that someone in a position of considerable power was exerting pressure to have him released
quickly. Asan example of this, attached is the release flow sheet from the Medical Boards section
of the Base Hospital. Theterms“ASAP’ and “red flagged” were highly unusua”. In his affidavit,
Mr. Jones a so recollects Dr. Ross and Dr. Passey telling him they had been given orders from the
Admird’s Staff Command Surgeon; he even surmised that Dr. Ross altered Dr. Angus medical
examination record (form CF 2033) when she countersigned it as the approving medical officer two

months later.

[57] 1 will now address each of these points made by the applicant, starting with these last
allegations that some people did not act in good faith or, worse even, committed illegalities. These
are obvioudy very serious allegations, and they should not be taken lightly. Thisis precisely why
courts have been loathed to give credence to such allegations when they are based on hearsay
evidence. In the present case, Mr. Jones relies amost entirely on his own recollections and
perceptions, as recorded in his affidavit. It istruethat Dr. Angus letter of October 25, 1999, is
troubling. But nowhere does he say he was pressured; he may have been of the opinion that the
process was unusual, but thisisimmateria. Furthermore, he states quite explicitly in his affidavit
filed in support of the respondent’ s position:

10. My findings and recommendations as set out in the CF 2033 and

CF 2088 were the sole result of my professional opinion and at no

time was | pressured to dter my findings or recommendations by

anyonein the CF or anyoneat all.

(R.R., pp. 384-35)

[58]  Mr. Jones chose not to cross examine Dr. Angus on his affidavit, nor, for that matter, any of

the affiants submitted by the respondent. Moreover, neither Dr. Passey nor Dr. Rossfiled an
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affidavit, therefore depriving the respondent of the possibility to cross examinethem. The Court is
therefore |eft with mere alegations unsupported by any admissible evidence. Thisis clearly not
sufficient to impugn the trustworthiness of the above named individuals. It may be that Mr. Jones
case was processed more expeditioudy than usual, or even that his medical examination and the
ensuing lowering of his medical categories leading eventually to his release could have been
prompted by what senior officers considered to be his offensive or inappropriate behaviour. But
thereis no evidence of that on the record, and even if there were, it would not be sufficient, in and

of itsalf, to vitiate the medical findings that |ed to the release decision.

[59] Looking at the entire medical file of the applicant, as appended to the affidavit of Magor
John J. Reilly (R.R., pp. 390 ff.), it is abundantly clear that Mr. Jones was suffering from medical
issues related to his depression. Mr. Jones psychiatrist, Dr. Passey, is the one who set the process
in motion when he opined that Mr. Jones was unfit for sea duty, isolated postings and overseas duty
and recommended as aresult that Mr. Jones be given a G4 O3 permanent category. Thisdiagnosis
was entirely consistent with his previous medica history, as documented in the exhibits of Mgjor
Rellly’ s affidavit. | notein passing that Dr. Passey was not only of the view that Mr. Jones
limitations were unlikely to change in the near future, but that he required “regular medication and
regular follow-up by a doctor at least monthly for the immediate future”. Thislast finding,
according to the Medical Category System (R.R., p. 565), would in itself have justified the G4

category.
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[60] That Mr. Joneswould disagree with his medical assessment is perfectly understandable. He
stressed on many occasions during his oral submissions that he was diagnosed with amajor
depression “in partia remission”, that he reacted to his medication, that his performance reviews
were good and that he could handle all of hiswork and travel for meetings. But thisis not

inconsi stent with the finding that he was unfit for sea, field and isolated or UN postings. At the end
of the day, the medical authorities came to the conclusion that his medical limitations had to be
lowered; thisisajudgment call better left to medical experts, absent any glaring impropriety or

discrepanciesin hismedica record.

[61] Astothedeficienciesalegedly marring from the CF 2088 form, they are of little
significance. For instance, the absence of remarks from the approving medical officer is not aflaw;
if Dr. Ross had nothing to add to Dr. Angus assessment; she was only required to sign, as she did.
Asfor thefact that Mr. Jones did not sign Part VA, itisaso of littleimport. He did sign Part VB,
whereby he recognized that he was briefed on the career consegquences that could result from a
CRB(M) decision. Implicit in that recognition is that he was aware of having been assigned
different medical limitations, otherwise there would be no need for a CRB(M) decision. Moreover,
Dr. Angus swore in his affidavit that he did discuss the CRB(M) process with Mr. Jones and the
possible consequences of that process, including the possibility of hisrelease. | am therefore of the

view that the absence of Mr. Jones signaturein Part VA does not vitiate form CF 2088.

[62] Mr. Jones argument that his limitations could not impact him as he was not likely to be sent

to seamust similarly be rgected. Thelow likelihood of being deployed cannot trump the
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Universality of Service principle. Thisprincipleisfirmly embedded in section 33 of the National

Defence Act, which reads as follows:

Liability in case of regular Obligation de laforce
force réguliere

33. (1) Theregular force, 33. (1) Laforceréguliére,
all units and other elements Ses unités et autres éléments,
thereof and all officers and ainsi que tous ses officiers et

non-commissioned members militaires du rang, sont en

thereof are at al timesliableto permanence soumisa

perform any lawful duty. I’ obligation de service
[égitime.

[63] Thisprincipleisspelled out in more detail in a policy found at page 521 of the Respondent
Record. It provides that any CF member must at all times and under all circumstances be ableto
perform any General Military Duties of functionsin any military situation, including combat or
other duties beyond the scope of their trade or military occupation. Thisincludes, but isnot limited
to, the requirement to be physically fit, employable and deployable. As previoudy mentioned, the
fundamental importance of this principle to the functioning and effectiveness of the CF is
recognized in subsection 15(9) of the Canadian Human Rights Act, which provides that the duty to

accommodate under section 15(2) of that Act is subject to the Universality of Service principle:

Exceptions Exceptions
15. (1) Itisnot a 15. (1) Ne constituent pas
discriminatory practice if des actes discriminatoires :
(a) any refusal, exclusion, a) lesrefus, exclusions,

expulsion, suspension, expulsions, suspensions,



limitation, specification or
preferencein relation to
any employment is
established by an employer
to be based on abona fide
occupational requirement;

(b) employment of an
individual isrefused or
terminated because that
individual has not reached
the minimum age, or has
reached the maximum age,
that appliesto that
employment by law or
under regulations, which
may be made by the
Governor in Council for
the purposes of this

paragraph;

(c) anindividua’s
employment is terminated
because that individual has
reached the normal age of
retirement for employees
working in positions
similar to the position of
that individual;

(d) the terms and
conditions of any pension
fund or plan established by
an employer, employee
organization or employer
organization provide for
the compul sory vesting or
locking-in of pension
contributions at afixed or
determinable age in
accordance with sections
17 and 18 of the Pension
Benefits Sandards Act,
1985;

restrictions, conditions ou
préférences de I’ employeur
qui démontre qu’ils
découlent d’ exigences
professionnelles justifiées,

b) lefait de refuser ou de
cesser d’ employer un
individu qui N’ a pas atteint
I’age minimal ou qui a
atteint I’ &ge maximal
prévu, dans|’unou |’ autre
cas, pour I’'emploi en
guestion par laloi ou les
reglements que peut
prendre le gouverneur en
conseil pour |"application
du présent alinéa;

c) lefait de mettrefina
I”’emploi d’une personne en
appliquant laregle de I’ &ge
de laretraite en vigueur
pour ce genre d emploi;

d) lefait que les conditions
et modalités d' une caisse
ou d’'un régime de retraite
constitués par I’ employeur,
I organisation patronale ou
I’ organisation syndicale
prévoient la dévolution ou
le blocage obligatoires des
cotisations a des ages
déterminés ou
déterminables
conformément aux articles
17 et 18 delaLoi de 1985
sur les normes de
prestation de pension;

e) lefait gu’un individu
soit I’ objet d’ une
distinction fondée sur un
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(e) anindividual is
discriminated against on a
prohibited ground of
discrimination in a manner
that is prescribed by
guidelines, issued by the
Canadian Human Rights
Commission pursuant to
subsection 27(2), to be
reasonable;

(f) an employer, employee
organization or employer
organization grants a
femal e empl oyee special
leave or benefitsin
connection with pregnancy
or child-birth or grants
employees special leave or
benefitsto assist themin
the care of their children;
or

(9) in the circumstances
described in section 5 or 6,
an individual is denied any
goods, services, facilities or
accommodation or access
thereto or occupancy of
any commercial premises
or residential
accommodation or isa
victim of any adverse
differentiation and there is
bona fide justification for
that denial or
differentiation.

Accommodation of needs

(2) For any practice mentioned
in paragraph (1)(a) to be
considered to be based on a
bona fide occupational

motif illicite, s celle-ci est
reconnue comme
raisonnable par une
ordonnance de la
Commission canadienne
des droits de la personne
rendue en vertu du

paragraphe 27(2);

f) lefait pour un
employeur, une
organisation patronale ou
une organisation syndicale
d’ accorder a une employée
un congé ou des avantages
Spéciaux liés a sa grossesse
0Ou a son accouchement, ou
d’ accorder a ses employés
un congé ou des avantages
Spéciaux leur permettant de
prendre soin de leurs
enfants,

) lefait qu’ un fournisseur
de biens, de services,
d’'installations ou de
moyens d’ hébergement
destinés au public, ou de
locaux commerciaux ou de
logements en prive un
individu ou le défavorise
lors de leur fourniture pour
un motif de distinction
illicite, s'il aun motif
justifiable de le faire.

Besoins des individus

(2) Lesfaitsprévusal’dinéa
(1)a) sont des exigences
professionnelles justifiées ou
un motif justifiable, au sens de
I’alinéa (1)g), s'il est démontré
gue les mesures destinées a
répondre aux besoins d’ une
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requirement and for any
practice mentioned in
paragraph (1)(g) to be
considered to have a bona fide
justification, it must be
established that
accommodation of the needs
of anindividual or aclass of
individuals affected would
impose undue hardship on the
person who would have to
accommodate those needs,
considering health, safety and
Ccost.

Universality of service for
Canadian Forces

(9) Subsection (2) is subject to
the principle of universality of
service under which members
of the Canadian Forces must at
all times and under any
circumstances perform any
functions that they may be
required to perform.
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personne ou d’ une catégorie de
personnes visées constituent,
pour la personne qui doit les
prendre, une contrainte
excessive en matiére de colts,
de santé et de sécurité.

Universalité du service au sein
des Forces canadiennes

(9) Le paragraphe (2)

S applique sous réserve de

I’ obligation de service imposee
aux membres des Forces
canadiennes, c'est-a-dire celle
d’ accomplir en permanence et
en toutes circonstances les
fonctions auxquellesils
peuvent étre tenus.

[64] Asaresult, it did not matter whether Mr. Jones was likely or not to be deployed, and if so,
where he would be posted. In the samevein, | would aso dismiss Mr. Jones argument that his
deployability need only be assessed once the decision to post him in aparticular assgnment has
been made. Thiswould run contrary to the logic behind the Universality of Service principle.

[65] For the samereason, | rgject Mr. Jones submission that neither Dr. Angus nor Dr. Ross

were familiar with the requirements of histrade or of any of the other jobs where he could have

been deployed. Their task was not to correlate Mr. Jones medical condition with the requirements
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of any particular or general task statement (or job requirement), but to determine whether their
diagnosis of Mr. Jones trandated into any limitations on employment, in light of the medical
standards found in the medical category system (CFP 154, ch. 3; Annex “Q” to Mgor Hurley’s
affidavit, a p. 565 of the R.R.). A careful reading of that policy, and in particular of the
Geographical Factor, reveals that the assessment to be made by the medical personnel isfocussed
on themedical condition of the member and on the resulting restrictionsin terms of climate,
accommodation/living conditions and medical care available. It does not require any specific

knowledge of the requirements associated with any particular trade.

[66] Asfor Mr. Jones argument that there were no reasons to initiate the CRB(M) process since
his performance reviews were impeccable, it also ought to be dismissed. Firgt, | note the
performance review relied on by Mr. Jones covers the period from June 1995 to March 1996. Inthe
following performance review covering the period from April 1996 to March 1997, Cdr Blatchford
does reiterate what he wrote in CF 2088, which he had completed two months before, that Mr.
Jones “ability to exercise leadership commensurate with his rank has been seriously eroded by
factorslargely beyond his control”. In any event, the fact that Mr. Jones may have performed well
and met all the requirements of hisjob is no indication that he could be posted somewhere else and

that he would encounter no problems despite his medical employment limitations.

[67] Theapplicant a'so made a number of other submissions with respect to the process that was
followed in the first administrative review. For example, he argued that the CRB(M) could not be

st before the Commandant had signed the CF 2088 and recommended medical release. Similarly,
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Mr. Jones queries why no explanation was given by the CRB(M) asto why they overruled the
recommendation of Mr. Jones Career Manager to retain him with restrictions instead of discharging
him. Theseissues, however, are not material in assessing the decision of the AR/MEL that is how

being reviewed as aresult of the previous order of this Court quashing the CRB(M) decision.

[68] Mr. Jones also had some qualms with the process followed in the AR/MEL processthat is
the subject of the present judicia review. He submitted that a commanding officer should have
been identified for him, and that he should have had the benefit of an assisting officer. | agree with
the respondent that there was no need for a commanding officer, as Mr. Jones was no longer aCF
serving member; asaresult, all correspondence was sent to him directly and there was no chain of
command to be kept informed of hiscase. Asfor an assisting officer, | am aso in agreement with
the respondent that assisting officers are only assigned to assist membersin proceedings under the
military justice system. Since an AR/MEL isan administrative process, there was no requirement

to appoint an assisting officer. Mr. Jones could have been represented by counsel, ashewasin
earlier stages of these proceedings, but he chose to represent himself before the AR/MEL and before

this Court, and he did so quite effectively.

[69] Mr. Jonesaso intimated that the support clerk that was named as a contact concerning the
process of disclosure of information was ordered not to cooperate with him. Thisisvigorousy
denied by the respondent. In her affidavit, Major Hurley indicated that the clerk, who is not one of
the staff officer analysts for the AR/MEL process and who is therefore not familiar with the

specifics of the applicant’ s case, consulted with her after having received calls from the applicant
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wanting to discuss his case. Maor Hurley testified in her affidavit that sheinstructed the clerk to
inform the applicant that he should stop calling the clerk to get information and instead contact her
directly, as she was familiar with the case and could provide him with the assistance he needed.
This offer was taken up by the applicant, and the record bears out the version of Mgor Hurley and

the help that was provided to the applicant throughout.

[70] Having found that the medical assessment underlying the administrative review process was
not flawed, there remains to be determined whether the decision to rel ease the applicant was itself

reasonable. Again, Mr. Jonesraised a number of arguments to challenge that decision.

[71]  Mr. Jones contends that a Personngl Selection Report Form (CF 285) should have been
filled dong with the CF 2088. Such aform was required to be included in any CRB(M) where the
career recommendation was release, occupation transfer or posting, and was essentially designed to
canvass other possibilitiesthan discharge. But this requirement was removed in February 1997,
before the Commanding Officer’ s recommendation was made in May 1997. There was therefore no
specific and automatic requirement for such aform, even if nothing prevented the AR/MEL to ook

at other options.

[72] Mr. Jonesaso argued that there was an accommodation policy in place at the time he was
released, and that the AR/MEL erred in not even considering it. However, he was unable to provide

any evidence of that policy, which may have been purely informal. The official Accommodation
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Policy only cameinto effect on April 1, 2000, and did not apply to members who were rel eased

prior to June 30, 1999 (Exhibit “O” of Mgor Hurley’s affidavit, R.R. p. 561).

[73] Itistruethat, according to the Queen’s Regulation in Order 15 (A.R., p. 349), amember
who has been considered in breach of the Universality of Service principle may be retained in some
circumstances. Section 15.05 states:

An officer or non-commissioned member of the Regular Force who

is suffering from a disease or injury that necessitates his release as

medically unfit may, at the discretion of the Chief of the Defence

Staff or the officer commanding the command, be retained for

prolonged treatment, ingtitutional care or medical observation for a

further period of not more that six months, at the end of which time

he shall be released unless otherwise directed by the Minister.
[74] Itisnot entirely clear from the record whether that section was in force at the time of Mr.
Jones release. Whether or not it was implemented, two things must be bornein mind. First, the
decision was | eft entirely at the discretion of the CDS. Secondly, Mr. Jones would only have been

retained at most for aperiod of six months. Thisisnot much relief for him.

[75] Mr. Jonesaso argued that he should have been retained considering the shortage of staff in
the CF at the time of hisrelease. The Guidelinesfor Retention of Memberswith Medical
Restrictions (A.R., p. 370) do indeed recognize as paramount the Universality of Service principle
and st forth that members with MEL s that prevent them from performing the specific duties of
their occupation and their general military duties where and when required may be recommended

for retention in four specific circumstances. The respondent is correct to point out that Mr. Jones
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circumstances did not fall within any of the four prescribed circumstances set forth in the

Guidelines, which explains why no recommendation for retention was made.

[76] The applicant further argued that he should have been given atemporary category before
being assigned a permanent one, so that more information could have been compiled on his
situation before afina decision was made. But there is no entitlement to be provided with a
temporary medical category, particularly when long standing limitations have been determined to be
permanent by medical professionals. Mr. Jones was diagnosed with mgor depression in 1994, and
the decision to release him was taken three years later, so there was ample time to document his
case. Inany event, whether atemporary medical category was assigned in no way negates the

reasonabl eness of the DM CARM decision.

[77] Intheend, after having given due consideration to al of Mr. Jones' submissions and
carefully reviewed the record that was before the AR/MEL, | am unable to conclude that the
decision to release Mr. Jones ought to be quashed. In view of the medica employment limitations
assigned to Mr. Jones, the conclusion that he was in breach of the Universality of Service principle
and the decision to release him cannot be characterized as being unreasonable; whether the Court
agreeswith it or not, it definitively “falswithin arange of possible, acceptable outcomes which are

defensible in respect of the factsand law” (Dunsmuir, op. cit. supra, par. 47).

[78] | understand that thisis not the decision the applicant was hoping for. Mr. Jones dedicated

all of hislifeto the CF, and he obviously remains very loyal to that organization despite his
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perception of having beenill-treated and unjustly discharged. Thisismost certainly avery sad
story, which hastaken itstoll on Mr. Jones' hedth, family, life and well being. Unfortunately, the
remedy does not lie with thejudicial process. The evidence that has been presented to me does not
substantiate Mr. Jones claim, and as aresult, | find myself unable to conclude that the decision to
release him was unreasonabl e in the circumstances. Accordingly, this application for judicial

review is dismissed.
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ORDER

THIS COURT ORDERSthat this application for judicial review be dismissed, with coststo the

respondent.

"Yves de Montigny"
Judge
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