Date: 20080916
Docket: IMM-658-08
Citation: 2008 FC 1035
Ottawa, Ontario, September 16, 2008

PRESENT: TheHonourableMr. Justice Kden

BETWEEN:

ALEJANDRINA DAYNA GALLO FARIAS

Applicant
and
THE MINISTER OF
CITIZENSHIP AND IMMIGRATION
Respondent

REASONS FOR JUDGMENT AND JUDGMENT

[1] Thisisan application for judicial review of adecision of the Refugee Protection Division of
the Immigration and Refugee Board (the Board) dated December 14, 2007 concluding that the

applicant, aMexican citizen, is not a Convention refugee or a person in need of protection.

[2] Inthisapplication the Court found that (1) the applicant’s persona situation in relation to her
alleged abuser, a high-ranking agent of the state, was not properly considered by the Board; and (2)
the Board did not properly consider whether the applicant had aviable internal flight alternative

(IFA) in Mexico.
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The Court has summarized the lega criteriawhich the Board must follow in identifying an IFA in
Mexico and elsewhere and applying it to the circumstances of this applicant and other refugee

claimants.

FACTS
[3] Theapplicant arrived in Canadain July 2005 at the age of 22 seeking refugee protection
because of her abusive relationship with a senior government official in the Mexican state of

Hidago.

[4] Theapplicant statesthat she first met this man in January 2002 while applying for ajob at the
Hidalgo Ministry of Public Security, Trangit and Civil and Municipal Protection. The applicant was

19 yearsold at the time. The official was 20 years the applicant’ s senior.

[5] The applicant statesthat the two developed an intimate relationship. However, the public
official was married to another woman at the time, and remained so throughout the relationship. In
June 2003, the applicant moved into an apartment rented by the public official. She states that
during thistime, the public official helped her gain admission to the state university in Pachuca and

provided her with money and a credit card.

[6] Theapplicant statesin her Personal Information Form (PIF) that shortly after moving into the
apartment, the public official began to abuse her physically and verbally. She lists several such

incidents;
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in August 2003 the public official dapped the applicant’ s face after an argument
about how much time she was spending with friends at the university;

. in November 2003 the public official beat the applicant during an argument about
hisrefusal to alow the applicant to visit her family in Mexico City. A few days later
he raped the applicant, telling her it was because of their argument;

in January 2004, after spending the New Y ear with the applicant’ s family, the
applicant and the public officia had an argument over his treatment of her family.
During the argument, he *“ became more violent than he ever had before,” verbally
abused her, and raped her. The applicant sought medical attention and reported the
incident to the police in Pachuca. The police refused to take her rape complaint
because of the public officia’ s position, and told the applicant that they doubted its
veracity because he was married and a public figure. After thisincident, the
applicant began attending a group for abused women. She wastold that because the
group was connected to the ministry run by the public official, they could not assist
her in taking action against the public official;

. inMay 2004 the public officia accused her of being unfaithful and pushed her to the
floor, choked her with abelt, and raped her. After thisincident, the applicant moved
out of the apartment and went to live with her grandmother in Mexico City. She was
examined by and obtained a medical report from a physician and reported the
incident to the police in Mexico City, but wastold that she could only make a report
to the police in her home state of Hidalgo where the assault occurred; and

in August 2004, the public official tracked her down in Mexico City and arrived at
her grandmother’ s homein a“judicia police car” with four armed individuals who
forced the applicant to return with the public official.

The applicant states that despite these incidents, she maintained her relationship until March 2005

when she consulted alawyer in Pachuca. The lawyer advised the applicant that acting against such a

high-ranking public official would be impossible. In fact, the lawyer feared personal repercussions

if the lawyer acted against the public official.

[7] Theapplicant continued to move around Hidalgo and Mexico City, staying with a number of

friends and relativesin an attempt to avoid the public official. This continued from March 2005

until July 2005 when she fled to Canada and sought refugee protection.
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Decision under review

[8] On December 14, 2007, the Board concluded that the applicant was not a Convention refugee

or aperson in need of protection. In the decision, the Board made no findings with respect to the

applicant’s credibility. (In the transcript of the hearing, at p. 322, the Board member stated “In light

of the psych report ... I’'m going to take credibility off the table.”) Rather, the Board' s decision is
based solely on the adequacy of state protection, wherein it concluded that the Federal District of
Mexico City was making “ serious efforts to provide adequate protection” to personsin the

applicant’ s situation.

[9] TheBoard beganitsanaysis by recounting the submissions of the applicant’s counsel aswell
as the specific circumstances of the applicant’ s situation. The Board next reviewed the documentary
evidence concerning state protection in Mexico before concluding at page 5:

Thisreview satisfies me that at the federal level, that is, at least inthe

D.F. of Mexico City, thereisin place alegidative framework that is

designed to provide victims of domestic violence recourse through the

rule of law.
[10] The Board then considered whether the evidence was sufficient to conclude that the
framework was being “implemented and supported” in the Federal District. The Board noted that
there are “vast differences’ between the manner in which federal initiatives are implemented and

supported throughout the country. However, the Board narrowed its analysis to the Federal District

of Mexico City, which it held most effectively implemented al of the relevant initiatives.

[11]  After reviewing the relevant evidence, the Board concluded at page 10:
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For all of the above, the claimant has failed to establish she will not
be afforded effective protection in the D.F. within Mexico City as
sheisrequired to do. Hence, the Refuge Protection Division rejects
the claim pursuant to both sections 96 and 97 of the Immigration and
Refugee Protection Act.

| SSUES
[12] Therearethreeissuesto be considered in this application:

a. DidtheBoard e in finding that adequate state protection was available to the
applicant within the Federal District of Mexico City;

b. Didthe Board implicitly find that the applicant had an internd flight alternative in
Mexico City, and if so, did the Board properly address this issue; and

c. DidtheBoard err in failing to assess psychological evidence, medica evidence, the
Gender Guiddlines, and the applicant’ s psychological risk if returned to Mexico?

STANDARD OF REVIEW

[13]  InDunsmuir v. New Brunswick, 2008 SCC 9, 372 N.R. 1, the Supreme Court of Canada
held at paragraph 62 that the first step in conducting a standard of review analysisisto “ascertain
whether the jurisprudence has aready determined in a satisfactory manner the degree of [deference]

to be accorded with regard to a particular category of question.”

[14]  InHinzman v. Canada (Minister of Citizenship and Immigration), 2007 FCA 171, 362 N.R.
1, the Federal Court of Appeal affirmed at paragraph 38 that questions as to the adequacy of state
protection are “ questions of mixed fact and law ordinarily reviewable against a standard of

reasonableness.” This standard has been previoudy applied in a number of decisions of this Court:
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see Chaves v. Canada (Minister of Citizenship and Immigration), 2005 FC 193, 45 Imm. L.R. (3d)
58; Nunez v. Canada (Minister of Citizenship and Immigration), 2005 FC 1661, 51 Imm. L.R. (3d)
291; and Franklyn v. Canada (Minister of Citizenship and Immigration), 2005 FC 1249, [2005]
F.C.J. No. 1508 (QL). Accordingly, aslong asthe Board' s reasons are “tenable in the sense that
they can stand up to a somewhat probing examination,” the decision is reasonable and the Court

will not interfere with the Board' s decision: see Franklyn, above, at para. 17.

ANALYSIS

IssueNo. 1: DidtheBoard err in finding that adequate state pr otection was availableto the
applicant within the Federal District of Mexico City?

[15] In Canada (Attorney General) v. Ward, [1993] 2 S.C.R. 689, the Court held that refugee
protection isaform of “surrogate protection” intended only in cases where protections from the
home state are unavailable. As Mr. Justice La Forest held at page 709:

... International refugee law was formulated to serve as a back-up to

the protection one expects from the state of which anindividual isa

nationd. It was meant to come into play only in situations when that

protection is unavailable, and then only in certain Situations. The

international community intended that persecuted individuals be

required to approach their home state for protection before the

responsibility of other states becomes engaged. ...
Further, the Court held that except in situations where there has been a complete breakdown of the

state apparatus, there exists ageneral presumption that a state is capable of protecting its citizens.

[16] Whilethe presumption of state protection may be rebutted, this can only occur where the

refugee claimant provides “clear and convincing” evidence confirming the state' sinability to
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provide protection. Such evidence can include testimony of similarly situated individuals let down
by the state protection arrangement, or the refugee claimant’ s own testimony of past incidentsin

which state protection was not provided: see Ward at pp. 724-725.

[17]  InHinzman, above, the Federal Court of Appeal relied on Ward in holding that a person will
only be afforded refugee protection in Canada where they can demonstrate through “clear and
convincing” evidence that the protections provided by the home state are “ unavailable or

ineffective’: see Hinzman at para. 54.

[18] InKadenko v. Canada (Solicitor General) (1996), 206 N.R. 272 (F.C.A.), the Federal Court
of Appeal held at paragraph 5 that in order to rebut the presumption of state protection, refugee
clamants must make “reasonable efforts’ at seeking out state protection, and that the burden on the
clamant increases where the state in question is democratic:

15  Whenthe state in question is a democratic state, asisthe case

at bar, the claimant must do more than ssimply show that he or she

went to see some members of the police force and that his or her

efforts were unsuccessful. The burden of proof that rests on the

clamant is, in away, directly proportional to the level of democracy

in the state in question: the more democratic the state’ singtitutions,

the more the claimant must have done to exhaust al the courses of

action opento himor her. ...
[19] However, recent Federal Court jurisprudence has held that Kadenko cannot be interpreted as

requiring refugee claimants to exhaust “ every conceivable recourse’ available to them in order to

rebut the presumption of state protection. Thisis especialy true where the stateis alleged to be
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involved in the persecution. For example, in Chaves, above, Madam Justice Tremblay-Lamer held

at paragraph 15:
115 Inmy view, however, [Ward], supra and Kadenko, supra,
cannot be interpreted to suggest that an individual will be required to
exhaust al avenues before the presumption of state protection can be
rebutted.... Rather, where agents of the state are themselves the
source of the persecution in question, and where the applicant’s
credibility is not undermined, the applicant can successfully rebut the
presumption of state protection without exhausting every
conceivable recourse in the country. The very fact that the agents of
the state are the alleged perpetrators of persecution undercuts the

apparent democratic nature of the state’' s ingtitutions, and
correspondingly, the burden of proof. ...

See aso Nunez, above, at para. 15 and Sanchez v. Canada (Minister of Citizenship and

Immigration), 2004 FC 731, 36 Imm. L.R. (3d) 283 per Madam Justice Mactavish at para. 22.

[20] Inthecaseat bar, the Board concluded that at least in the Federa District of Mexico City,
the state was “ making serious efforts to provide adequate protection” for individualsin the
applicant’ s situation. The applicant challenges that the Board erred in its conclusion by equating
“serious efforts to provide adequate protection” with the actual requirement in Ward, above, that the

state be able to provide “ adequate protection.”

[21] Theapplicant has alleged that the specific circumstances surrounding her relationship with a
powerful public figure exclude her from any otherwise available state protection. The Board
addressed the issue of corruption of public servants by canvassing the remedies available to victims
of violence by public officials and members of the security forces. However, the Board’ sanalysis

on thisissue does not directly address whether the applicant could reasonably obtain state protection
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when the agent of persecution was a powerful, high-ranking public officia. Given that the Board
did not make any negative credibility assessments, it accepted that the applicant unsuccessfully
sought assistance from the police on more than one occasion, from alawyer, and from the support

group attended by the applicant in Hidalgo.

[22] The Board did not address the applicant’ s attemptsto avail herself of state protection. In
addition to attempting to make areport to the police in Hidalgo, the applicant went to the police in
Mexico City, taking with her amedical report from a Mexico City physician, when shefled
following the May 2004 assault. The applicant argues that if recourse to adequate state protection
existed in Mexico City, the police there would have taken steps to communicate with Hidalgo police
rather than ssimply turning her away for lack of jurisdiction. In light of these facts, unquestioned by
the Board, the Board could not reasonably find that state protection was available to the applicant in
the Mexico City. Could the applicant be expected to return to Mexico City after being forcibly taken
back to Hidalgo in order to report thisincident to the authorities after they had already once told her

they were unable to help her?

[23] The Board' s analysis of the state protection available in the Mexico City istoo general and
inadequately addresses the allegation that the applicant approached the Mexico City police for
assistance, after being denied protection from the police and from a support group in Hidalgo, the

jurisdiction where the applicant was allegedly assaulted and raped.
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[24] InAvilav. Canada (Minister of Citizenship and Immigration), 2006 FC 359, [2006] F.C.J.
No. 439 (QL), Mr. Justice Martineau held at paragraph 32:

132 Hereistherub: the main flaw of the impugned decision
results from a complete lack of analysis of the applicant's persona
situation. It isnot sufficient for the Board to indicate in its decision
that it considered al the documentary evidence. ...

[25] Similarly, in the case before me, the Board' s decision did not analyse the applicant’s

personal situation in relation to adequate police protection, in particular,

a.  whether the police would prosecute the high ranking public officia who alegedly
raped her twice, and kidnapped her;

b. whether the three attempts by the applicant to report the crimina acts by the senior
public officia to the policein Mexico City, in Hidalgo, and to alawyer in Hidalgo
show that the authorities will not protect the applicant because the aleged abuser isa
high ranking agent of the state. Thislack of analysis by the Board rendersthe
decision unreasonable. “ Conducting a state protection analysis in the absence of a
determination asto the nature of the persecuting agent risks short circuiting afull
assessment of the claim”. See Lopez v. Canada (Minister of Citizenship and
Immigration), 2007 FC 1341, [2007] F.C.J. No. 1733 (QL) at paragraph 21.

[26] TheBoard, inits decision acknowledged this question but provided no response. The Board
said at page 8:
Would the fact the claimant’s former lover is a powerful person

result in her not being afforded legal recourse?

[27]  For thesereasons, the Board' s decision on state protection is unreasonable, and must be set

asde.



Page: 11

IssueNo.2: DidtheBoard implicitly find that the applicant had an internal flight
alternativein Mexico City, and if so, did the Board properly addressthisissue?

[28] Theapplicant is not from Mexico City. Sheisfrom the city of Pachucain the State of
Hidalgo. The Board did not address the adequacy of state protection in the State of Hidalgo. Instead
the Board focussed its consideration of state protection on Mexico City. Neither the Board nor the
parties expressy considered Mexico City asan internal flight aternative (IFA) or applied the two-

step analysis required for an IFA.

[29] TheBoard addressed the issue of whether there is adequate state protection in Mexico City
asthe primary issue. From the Board’ sanalysis, it is evident that the Board accepted that state
protection was not available to the applicant in the state of Hidalgo. Then the Board proceeded to
the IFA step of its analysis by considering whether there was adequate state protection in Mexico
City. The Board’ s conclusion that there was adequate state protection in Mexico City was
effectively afinding that Mexico City was aviable IFA for the applicant. Thisis not a proper

approach to an IFA analysis, aswill be discussed below.

The law oninternal flight alternatives

[30] The concept of an IFA is“inherent” in the definition of a Convention refugee: see Urgd v.
Canada (Minister of Citizenship and Immigration), 142 A.C.W.S. (3d) 486, 2004 FC 1777, at para.
15; Thirunavukkarasu v. Canada (Minister of Employment and Immigration), [1994] 1 F.C. 589
(C.A)) at paras. 2and 9. In Rasaratnamv. Canada (Minister of Employment and Immigration),

[1992] 1 F.C. 706 (C.A.), writing for the Federa Court of Appeal, Mr. Justice Mahoney stated:
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16 ...by definition a Convention refugee must be arefugee from

acountry, not from some subdivision or region of a country, a

claimant cannot be a Convention refugee if thereisan IFA. It follows

that the determination of whether or not thereisan IFA isintegral to

the determination whether or not a claimant is a Convention refugee.
[31] The applicant was not given the opportunity to show that Mexico City isnot an IFA inthis
case. Thefailure of the Board to raise the issue of an IFA specifically and apply the two-step test
congtitutes an error of law; Kulanthavelu v. Canada (Minister and Citizenship of Immigration)

(1993), 71 F.T.R. 129 (F.C.), 46 A.C.W.S. (3d) 503, at para. 13, and warrants the quashing of the

Board’ sdecision.

Internal flight alternativesin Mexico

[32] In cases before this Court, it is clear that crime and domestic abuse in Mexico are
widespread. The Court has seen more refugee claims from Mexico than any other country in the
past few years. Many of these cases involve domestic abuse. In its Departmental Performance
Report of the Immigration and Refugee Board of Canada to the Treasury Board of Canada

Secretariat for the 2006-2007 fiscal year, available at <http://www.tbs-sct.gc.cal/dpr-rmr/2006-

2007/ingt/irb/irb01-eng.asp>, the Immigration and Refugee Board of Canada provides the following

statistics:

Mexico was the top source country in 2006-2007 with 5,490 clamsreferred; China
was second, far behind Mexico, with 1,700 claims; and Colombia was third with
1,450 claims. Mexico accounted for 23% of all claimsreferred in 2006-2007, 43%
above the number of claims referred in 2005-2006; this source country isthe
principal reason for the overall increasein referrals.
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If the state is not able to protect these victims in their hometown, the Board must examine

whether they have an interna flight alternative in their own country of 108 million people. The

research directorate of the Refugee Board should analyze the number of citiesand locationsin

Mexico where avictim of domestic abuse could seek refuge far away from their abuser. Mexico is

of alarge geographic size and has a population three times the size of Canada. There may be an IFA

in Mexico so that the refugee claimant does not need to come as far as Canadato seek refuge from

domestic abuse. Victims of domestic abuse cannot seek refuge in Canada without proving that they

cannot safely or reasonably relocate in Mexico.

Criteriafor adetermination of an IFA

[34]

For ease of reference, | summarize a checklist of lega criteriafor determining whether an

IFA exists. The checklist is asfollows:

1.

If IFA will be an issue, the Refugee Board must give notice to the refugee claimant prior
to the hearing (Rasaratnam, supra, per Mr. Justice Mahoney at paragraph 9,
Thirunavukkarasu) and identify a specific IFA location(s) within the refugee claimant’s
country of origin (Rabbani v. Canada (MCI), [1997] 125 F.T.R. 141 (F.C.), supra at
para. 16, Camargo v. Canada (Minister of Citizenship and Immigration) 2006 FC 472,
147 A.C.W.S. (3d) 1047 at paras. 9-10);

Thereisadigunctive two-step test for determining that thereis not an IFA. See, eg.,
Rasaratnam, supra; Thirunavukkarasu, supra; Urgel, supraat para. 17.

i Either the Board must be persuaded by the refugee claimant on a balance of
probabilities that there is a serious possibility that the refugee claimant will be
persecuted in the location(s) proposed as an |FA by the Refugee Board; or

ii. The circumstances of the refugee claimant make the proposed IFA location
unreasonable for the claimant to seek refuge there;

The applicant bears the burden of proof in demonstrating that an IFA either does not
exist or is unreasonable in the circumstances. See Mwaura v. Canada (Minister of
Citizenship and Immigration) 2008 FC 748 per Madame Justice Tremblay-Lamer at
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para 13; Kumar v. Canada (Minister of Citizenship and Immigration) 130 A.C.W.S. (3d)
1010, 2004 FC 601 per Mr. Justice Modley at para. 17;

4, The threshold is high for what makes an IFA unreasonable in the circumstances of the
refugee claimant: see Khokhar v. Canada (Minister of Citizenship and Immigration),
2008 FC 449, per Mr. Justice Russell at paragraph 41. In Mwaura, supra, a para. 16,
and Thirunavukkarasu, supra, at para. 12, whether an IFA isunreasonableis aflexible
test taking into account the particular situation of the claimant. It is an objective test;

5. The IFA must be redistically accessible to the claimant, i.e. the claimant is not expected
to risk physical danger or undue hardship in traveling or staying in that IFA. Claimants
are not compelled to hide out in an isolated region like a cave or adesert or ajungle.
See: Thirunavukkarasu, supra at para. 14; and

6. The fact that the refugee claimant has no friends or relativesin the proposed IFA does
not make the proposed | FA unreasonable. The refugee claimant probably does not have
any friends or relativesin Canada. The fact that the refugee claimant may not be able to
find suitable employment in his or her field of expertise may or may not make the IFA
unreasonable. The same may be true in Canada; and

IssueNo.3: DidtheBoard err in failing to assess psychological evidence, medical evidence,
the Gender Guiddines, and the applicant’s psychological risk if returned to
M exico?

[35] Theapplicant argues the Board erred by failing to consider psychological and medical
evidence demonstrating the applicant suffered from post-traumatic stress disorder and would suffer
further psychological deterioration if returned to Mexico. Further, the applicant states that the Board
erred by not making any reference to the applicability of the Gender Guidelines on Women Refugee

Claimants Fearing Gender-Related Persecution (the Gender Guidelines).

[36] AsI discussed in Gisdla Gallo Fariasv. Canada (Minister of Citizenship and Immigration),

[2008] F.C.J. No. 735 (QL) at paras. 13-19, psychological and medica evidence goesto the
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credibility of the applicant’ stestimony and whether or not the applicant has a subjective fear of

persecution. It isnot relevant to the objective issue of state protection.

[37] Giventhat state protection was the determinative issue before the Board, the psychological
and medical evidence was not relevant and need not have been referenced in the Board' s decision.
Similarly, the Gender Guidelines referred to by the applicant are not relevant to the issue of state

protection.

CONCLUSION

[38] | have concluded that the Board' s decision was unreasonable because it inadequately
addressed the particular circumstances of the applicant’ s relationship and her attempts to seek state
protection. As discussed, the Board did not question the credibility of the applicant in deciding this
refugee claim and thus accepted that these events took place. Although the Board recognized the
issue of corruption among public officials, it did not address the specific difficulties the applicant
faced in seeking state protection against her abuser, including in the D.F., where the Board held that
adequate protections existed. Neither did it apply the appropriate test for determining that Mexico

City wasan IFA.

[39] For these reasons, this application for judicia review will be allowed and the matter referred
back to the Board for redetermination.
[40] | note, however, that | find it a coincidence that the applicant’ s sister has made the same type

of refugee claim, and that this matter was before me in Gisdla Gallo Farias, supra. That case was
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sent back by me to the Board for redetermination. It may be important that the Board take this

coincidence into account in redetermining the credibility of the applicant.

[41] Neither party considered that this case raised any serious question of general importance that

ought to be certified for an appeal. The Court agrees.
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JUDGMENT

THIS COURT ORDERSAND ADJUDGES that:

Thisapplication for judicial review is dlowed, the decision of the Board is set aside, and the

matter is remitted to another panel of the Board for redetermination.

“Michad A. Kelen”
Judge




FEDERAL COURT

NAME OF COUNSEL AND SOLICITORSOF RECORD

DOCKET:

STYLE OF CAUSE:

PLACE OF HEARING:

DATE OF HEARING:

REASONS FOR JUDGMENT
AND JUDGMENT:

DATED:

APPEARANCES:

Danid M. Fine

Laoura Christodoulides

SOLICITORSOF RECORD:

Daniel M. Fine
Toronto, Ontario

John Sims, Q.C.

Deputy Attorney Genera of Canada

Toronto, Ontario

IMM-658-08

ALEJANDRINA DAYNA GALLO FARIAS
and THE MINISTER OF CITIZENSHIP AND
IMMIGRATION

Toronto, Ontario

August 19, 2008

KdenJ.

September 16, 2008

FOR APPLICANT

FOR RESPONDENT

FOR APPLICANT

FOR RESPONDENT



