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HYUNDAI MOTOR AMERICA

Plaintiff
and
CROSSCANADA AUTO BODY SUPPLY (WEST) LIMITED,
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REASONS FOR ORDER

(Delivered from the Bench in Toronto, Ontario,
on September 13, 2007)

HUGESSEN J.

[1] Thisisan apped by the defendants from an order of the Prothonotary which, in the first
place, granted leave to plaintiff to amend its pleadings so as to add other defendants and, in the

second place, denied amotion by defendants to cite plaintiff for contempt of Court.

[2] The argument of defendants counsdl is based on three propositions of law.
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[3] Thefirst isthat when Justice Phelan in both his reasons and his order adverted to the
common law implied undertaking, he was, in some way, adding to the obligations that would
normally be laid upon plaintiff under that undertaking. | disagree. It is quite clear, in my view, that
all Justice Phelan was doing in that order was recalling to the parties that there isacommon law
undertaking of confidentiality which attaches to information and documents disclosed in the
discovery process. In fact he specifically denied to the defendants the confidentiality order which

they had requested in respect of the same information.

[4] The second proposition is that the use which was made by plaintiff of information and
documents obtained in the discovery process was improper even under the common law implied
undertaking because that use was not directly related to the action as then framed. It is argued that
plaintiff should not, without first obtaining leave of the Court, have made use of information
obtained on discovery from the defendants for the purpose of amending its pleadings so asto add

other defendants.

[5] Again, | disagree. It isnot an improper or collateral use of information obtained on
discovery in order to seek leave to amend the very action in which that discovery was conducted.
There was a specific case to that effect in the Alberta Court of Appeal whose reasoning |
unhesitatingly accept (see Balmv. 35120161 Canada Ltd. (2003), 14 Alta. L.R. (4™) 221 at paras.

75-76 and 80-83 (C.A.)).
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[6] Thethird proposition is that there was, in any event, a breach by plaintiff when it made use
of and referred to the information and documentsin its motion to amend which was filed in the

public record of this Court.

[7] If there was any such breach, and | do not say that there was, it was purely trivial and
technical and the error, if any, was, in any event, entirely remedied once the Prothonotary had
concluded as she did, upon hearing the motion, that the amendment should be alowed. Once that
had happened, there could be no breach of the implied undertaking because the amendment was
found to be proper and the information covered by the undertaking had only been used for a purpose

directly related to the litigation in which it was obtained.

[8] Accordingly | shall dismissthe defendants’ appea with costs.

“James K. Hugessen”

Judge
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