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THE COURT: Thank you, Mr. Glancy. I do not

have any questions, and I do not propose to allow the
application. My reasons are as follows:

It is entirely inappropriate for me
to deal with this matter by way of motion. It is, in
fact, one of if not the main issue in the litigation, and
for me to do it today would be, I think, extraordinary.
The Court may intervene in cases where there is a genuine
risk of injustice being done by not inter&ening, but this
is certainly not one of those.

I also have regard for the very
limited scope of mandamus, that I can direct the Minister
to fulfill a statutory duty by mandamus. I cannot direct
the specific terms, and here the Notice of Motion seeks

terms which are not specific in any event. That—&s—to

say that 1t should be someplace where 1t can be paid
without discrimimeatien. 'mgigleaves much to be filled in
in termg of certainty and details; therefore, the relief
sought in paragraph 1 of the Notice of Motion would not
comply with mandamus, and neither does the application,
because it does not base itself in a specific public duty
by the Minister.

The third reason is that I think it
is inappropriate for Courts to try to rewrite the law by
way of an emergency motion. I have expressed that on a
number of occasions in the past with respect to electoral

disputes before the Court, and, indeed, what has happened
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is -- well, for example, one of the highest-profile
election disputes was not so much with the prisonors but
with judges. Two of the judges of our court brought an
application to the court, and I had to ask a retired
judge to come back and hear it.

Let me continue the thought about
the judges. The Crown did not defend the policy that the
judges should not be allowed to vote, and the judge
presiding over that issue was quite concerned that we
were making very important constitutional law here and no
submission from the Crown. Therefore, the judge
reluctantly had to venture into territory where the
Courts should not go, and, indeed, if the Minister is
taking the position, as it was there, that electoral
reform should include the right of judges to vote, that
that should be done by Parliament.

When we move, for example, into the
area of prisonors voting, you have a much clearer picture
of what happens. For example, when cases like Ascovin in
the Supreme Court, the Supreme Court of Canada says a
certain amount of delay should result in dismissal of
criminal charges. The Court then somehow has to sort out
the chaos that follows when the public outcry that is
raised and the organizational nightmare that comes with
it. In our case, one of our judges granted from the
bench a motion to allow prisoners to vote, and in turn

there was without any regard, for example, whether there
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were electoral boxes in the prisons, whether there should
be enumeration in the prisons. That had to follow by way
of another application to the Court, sometimes regarding
provincial prisonors voting federally and the other way
around.

So it is verxry complex for the
Minister to deal with this. I think it is chaotic for
the Courts to do it, and I think it is almost
incomprehensible for the Courts to venture into that
territory by way of motion.

Now, finally, I should tell you
that as a discretionary matter, if I accept the motion
today, both Defendants are deprived of their day in
court, and they certainly intend to defend on every
aspect of the case. Furthermore, it would seem that
there is a -- not only would they be deprived if I were
to grant the motion today of the major part of the
defence, but I have no indication that the relief sought
would in any way shorten or eliminate the litigation
itself.

Much of this action has to go to
trial, and, therefore, as a discretionary matter, I do
not propose to grant the motion. Therefore, the
application for mandamus is dismissed, and the
endorsement that I will make today is that I am
dismissing it for reasons given orally from the bench and

that brief reasons will be filed when I have read, edited
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the transcript of my own reasons today. When I have
edited it, then I can file it pursuant to

Section 50 of the Federal Court Act. Costs will be in

accordance.

MR. GLANCY: Thank you.

THE COURT: EW
bef h t one.

(PROCEEDINGS CONCLUDED)
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A.CJ.
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