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JUDGMENT AND REASONS

[1] This application involves the Applicant’s (Ms. Karval) failed attempt to amend a claim
for parental benefits payable under the Employment Insurance Act, SC 1996, c 23. When

Ms. Karval filed her claim, she chose the option of receiving extended benefits but, later, she
sought to receive benefits under the standard option of 35 weeks. The Canada Employment
Insurance Commission [Commission] refused to amend the claim because s 23(1.2) of the Act

states that such an election is irrevocable once payments have commenced. Ms. Karval appealed
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the Commission’s decision to the General Division of the Social Security Tribunal of Canada
[General Division]. The General Division denied her appeal on the following basis:

[9] | find, on a balance of probabilities, that the Claimant
elected to receive extended parental benefits. She cannot change
her election to standard parental benefits because she asked for a
change after she already received parental benefits.

[10] The evidence about which kind of parental benefits the
Claimant chose is ambiguous. There is some evidence suggesting
that the Claimant elected to receive extended parental benefits.
There is also evidence suggesting that she elected to receive
standard parental benefits.

[11]  When the evidence is not clear one way or another, | have
to decide what is most likely. | have to consider all of the evidence
and make a decision on the balance of probabilities. | have to ask
myself: is it more likely [than] not that the Claimant elected to
receive extended parental benefits?

[12] The Claimant’s last day of work was May 10, 2019. On
her application, the Claimant said that she did not know when she
was going to return to work. The Record of Employment (ROE)
also said that the Claimant’s return to work date was unknown.

[13] During the reconsideration process, the Claimant told the
Commission that she expected to be off work for about a year. At
the hearing, she said that she did not arrange a return to work date.
She said that she expected to be off work for about a year.

[14] The ROE and the application both say that the Claimant did
not arrange a return to work date. Several months after she
stopped working, the Claimant told the Commission that she had
originally planned to take a year off work. She said the same thing
at the hearing. She returned to work with a new employer in
March 2020. She was actually off work for about ten months.

[15] I think the earliest statements are more reliable. 1 give
more weight to the application and the ROE. 1 think it is likely
that the Claimant did not arrange a return to work date. The
Claimant has not proven that she made an agreement with her
employer to return to work after a year.

[16]  On her application, the Claimant had the choice between
standard parental benefits and extended parental benefits. She
chose extended parental benefits. In the field asking how many



weeks of parental benefits she wanted, the Claimant asked for 61
weeks of parental benefits. This is the maximum number of weeks
of extended parental benefits. This means that the Claimant asked
for a total of 76 weeks of benefits — 15 weeks of maternity and 61
weeks of parental benefits.

[17] There is no obvious contradiction on the application form.
The Claimant said that she did not know when she was going to
return to work. She asked for the maximum number of weeks of
parental benefits. These statements do not contradict each other.

[18] At the hearing, the Claimant said that she did not
understand the difference between maternity and parental benefits.
She said that she thought it was all one type of benefit. She said
that she asked for 61 weeks of parental benefits because she
thought she was asking for 61 total weeks of leave. She said that
she wanted the option that would give her a year of benefits. | do
not think this is a credible explanation. 61 weeks is nine weeks
more than a year. | do not think it is likely that the Claimant
expected to return to work after about a year, but asked the
Commission to pay her benefits for 14 or 15 months. 1 think it is
more likely that the Claimant asked for 61 weeks of parental
benefits because she wanted to receive benefits for longer than a
year.

[19] The application form explains that the rate of weekly
benefits is different, depending on which kind of parental benefits
you choose. The application says that people who ask for standard
parental benefits will get 55% of their normal weekly earnings.
People who ask for extended parental benefits will get 33% of their
normal weekly earnings.

[20] The Claimant’s benefit rate dropped to 33% of her normal
weekly earnings in the week beginning September 1, 2019. The
Claimant collected parental benefits at the reduced rate for nearly
six months, but she did not contact the Commission to ask for an
explanation. She only contacted the Commission at the end of
February 2020.

[21] At the hearing, the Claimant said that she did not contact
the Commission about the change in her rate of weekly benefits
because she assumed that the Commission had correctly calculated
the rate.

[22] 1do not think the explanation is credible. | think it is more
likely that she read and understood the information on the
application about the rate of weekly benefits. | think that the
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Claimant did not ask the Commission about the change to her
benefit rate because she expected the benefit rate to change. |
think that the Claimant understood that she had chosen the type of
parental benefits that paid 33% of her normal weekly earnings.

[23] Inthe letter she included with her reconsideration request,
the Claimant said that she did not know that there was a deadline
to change her parental benefit election. She said that the
Commission did not tell her that she could change her election.
The Claimant did not say that the Commission made a mistake
about her election. She did not say that she meant to ask for
standard parental benefits from the beginning. 1 think it is likely
that the Claimant would have said that there was a mistake if she
thought the Commission had interpreted her election incorrectly.

[24] The Claimant did not arrange to return to work after a year
of leave. She chose the extended parental benefit option on her
application. She asked the Commission for 61 weeks of parental
benefits. This is more than a year of benefits, and it is the
maximum number of extended parental benefit weeks. There are
no obvious contradictions on her application about her return to
work date and the number of weeks of benefits. She did not
contact the Commission when her benefit rate dropped. She
collected benefits at the reduced rate for nearly six months without
asking the Commission for an explanation. On her reconsideration
request, she said that she did not know that she could change her
election. She did not say that there was a mistake about the kind of
parental benefits she really meant to elect. | think all of these
factors suggest that the Claimant elected to receive extended
parental benefits when she completed her application.

[25] I acknowledge that, at the hearing, the Claimant said that
she was confused. She said that she only meant to take a year of
leave. However, the Claimant made these statements more than a
year after she applied for employment insurance benefits and made
her election. | think of the Claimant’s statements at the hearing
have less weight than the other evidence.

[26] When I consider all of the circumstances, I think it is more
likely that the Claimant elected extended parental benefits when
she completed her application. 1do not think it is likely that the
Claimant really meant to elect standard parental benefits.

[27] The Claimant asked the Commission to change the parental
benefit type after she had already collected several weeks of
parental benefits. The law does not allow the Claimant to change
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her election after she has already received parental benefits. The
Claimant cannot change her election.

[Footnotes omitted.]

[2] Ms. Karval sought to appeal the General Division decision to the Appeal Division
[Tribunal]. The Tribunal declined to grant leave to appeal, finding that she had not established
under s 58 of the Department of Employment and Social Development Act, SC 2005, ¢ 34 that
her proposed appeal had a reasonable chance of success. It is from this finding that this

application arises.

[3] Ms. Karval’s arguments on this application largely mirror those that she has
unsuccessfully advanced to the Commission, the General Division and the Tribunal. These can
be summarized as follows:

@ the Commission failed to disclose to her that there was a deadline to amend an
election for parental benefits;

(b) the Commission erred by failing to find that her claim to extended parental
benefits was made in error and resulted from a confusing and misleading online
application;

(©) the Commission should require that claimants declare an exact return-to-work
date and it should have refused to accept her statement that her return date was
unknown;

(d) the General Division acted unfairly by obtaining Ms. Karval’s original Record of

Employment [ROE] from the Commission after the close of the hearing; and



[4]
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the Tribunal acted unfairly by refusing to take account of new evidence in the

form of a letter from her employer dealing with the issue of Ms. Karval’s

expected return-to-work date.

Standard of Review

An application in this Court to review an evidence-based decision of a specialized

decision-maker like the Tribunal can only succeed if the decision under consideration can be

seen to be unreasonable. In other words, the decision will not be set aside simply because

another outcome could have been possible. This is so even where the Court might have reached

a different decision on the same evidence. The question before the Court is whether the

Tribunal’s decision in this case was defensible in the assessment of the facts and the law.

[5]

In Canada (Minister of Citizenship and Immigration) v Vavilov, 2019 SCC 65, [2019]

SCJ No 65, the Supreme Court of Canada described the level of deference that a reviewing court

is required to apply in cases like this one:

[83] It follows that the focus of reasonableness review must be
on the decision actually made by the decision maker, including
both the decision maker’s reasoning process and the outcome. The
role of courts in these circumstances is to review, and they are, at
least as a general rule, to refrain from deciding the issue
themselves. Accordingly, a court applying the reasonableness
standard does not ask what decision it would have made in place of
that of the administrative decision maker, attempt to ascertain the
“range” of possible conclusions that would have been open to the
decision maker, conduct a de novo analysis or seek to determine
the “correct” solution to the problem. The Federal Court of Appeal
noted in Delios v. Canada (Attorney General), 2015 FCA 117, 472
N.R. 171, that, “as reviewing judges, we do not make our own
yardstick and then use that yardstick to measure what the
administrator did”: at para. 28; see also Ryan, at paras. 50-51.



Instead, the reviewing court must consider only whether the
decision made by the administrative decision maker — including
both the rationale for the decision and the outcome to which it led
— was unreasonable.

[84] As explained above, where the administrative decision
maker has provided written reasons, those reasons are the means
by which the decision maker communicates the rationale for its
decision. A principled approach to reasonableness review is one
which puts those reasons first. A reviewing court must begin its
inquiry into the reasonableness of a decision by examining the
reasons provided with “respectful attention” and seeking to
understand the reasoning process followed by the decision maker
to arrive at its conclusion: see Dunsmuir, at para. 48, quoting D.
Dyzenhaus, “The Politics of Deference: Judicial Review and
Democracy”, in M. Taggart, ed., The Province of Administrative
Law (1997), 279, at p. 286.

[85] Developing an understanding of the reasoning that led to
the administrative decision enables a reviewing court to assess
whether the decision as a whole is reasonable. As we will explain
in greater detail below, a reasonable decision is one that is based
on an internally coherent and rational chain of analysis and that is
justified in relation to the facts and law that constrain the decision
maker. The reasonableness standard requires that a reviewing court
defer to such a decision.
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[6] In previous decisions of this Court reviewing the Tribunal’s leave to appeal decisions, the

level of deference to be applied has been described as “substantial” or “high™: see Hideq v

Canada, 2017 FC 439, [2017] FCJ No 438 at para 8, and Canada v O Keefe, 2016 FC 503,

[2016] FCJ No 796 at para 17.

[7] Ms. Karval’s complaints about procedural unfairness will be considered on the standard

of correctness.
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1. Analysis

[8] Having considered the Tribunal’s decision in this case against the standards of review
described above, I can identify no basis to set it aside. Indeed, the Tribunal’s decision is fair,
sound and in conformity with the evidence. While Ms. Karval alleges errors on the part of the
Commission, the General Division and the Tribunal, their respective refusals to provide relief
were justified, particularly in the face of information she provided and the choices she made.
What seems to have occurred is that Ms. Karval elected to receive extended parental and
maternity benefits based on her uncertain return-to-work date. Then, after receiving reduced
benefits for six (6) months, she had second thoughts. She sought to reduce the claim period in
order to recover enhanced benefits. Unfortunately, this is not an available option because s
23(1.2) of the Employment Insurance Act, SC 1996, ¢ 23, prohibits such a change once benefits

have been paid under the initial election.

[9] Ms. Karval was apparently unaware of this statutory limitation (see para 29 of the
Tribunal decision) but that lack of knowledge is not indicative of an error by the Commission.
Indeed, the online application form clearly states that benefits under the standard option will be
calculated at 55% of weekly insurable earnings and, if the extended option is chosen, at the
reduced rate of 33%. The application also includes the following information:

Once parental benefits have been paid on the claim, the choice
between standard and extended parental benefits is irrevocable.
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[10] Ms. Karval chose the extended option and cannot complain that the Commission
somehow misled her or should have told her again that she could not change her election once

benefits had been paid.

[11] There are also problems with Ms. Karval’s assertion that the application for benefits is
bereft of necessary information and is otherwise confusing, all of which led her astray. One
problem is that the questions Ms. Karval now says were confusing are not objectively so and the
explanations provided to claimants are not particularly lacking in information. This program
itself is not overly complicated to understand. Maternity benefits are payable for 15 weeks
followed by parental benefits which can be claimed by either or both parents. Parental benefits
can be claimed in one of two ways. A claim to standard benefits allows for payments at the rate
of 55% of weekly insurable earnings payable over 35 weeks. A claim to extended benefits
allows for reduced payments (33%) payable over an extended term of up to 61 weeks. Once the

election is made and payments commence, it cannot be changed.

[12] The online application describes the parental benefit program in the following way:

Parental Information
Answers to fields and questions with an asterisk (*) are mandatory.

Parental benefits are payable only to the biological, adoptive, or
legally recognized parents while they are caring for their newborn
or newly adopted child.

In order to be considered a legal parent for the purposes of
receiving EI parental benefits, when not the birth or adoptive
parent, an individual has to be recognized as such by their province
or territory on the birth registration and have taken leave from
work to care for the child or children.

Standard option:
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* The benefit rate is 55% of your weekly insurable earnings
up to a maximum amount.
* Up to 35 weeks of benefits payable to one parent.

* If parental benefits are shared, up to a combined total of 40
weeks payable if the child was born or placed for the
purpose of adoption on or after March 17, 2019.

Extended option:

*  The benefit rate is 33% of your weekly insurable earnings
up to a maximum amount.

e Up to 61 weeks of benefits payable to one parent.

» |f parental benefits are shared, up to a combined total of
69 weeks payable if the child was born or placed for the
purpose of adoption on or after March 17, 2019.

If parental benefits are being shared, the parental benefit
option selected by the parent who first makes a claim is
binding on the other parent(s).

You must choose the same option as the other parent(s) to avoid
delays or incorrect payments of benefits.

Once parental benefits have been paid on the claim, the choice
between standard and extended parental benefits is irrevocable.

* Select the type of parental benefits you are applying for:
O Standard option
® Extended option

[Emphasis added.]

[13] Inanswer to the questions posed above, Ms. Karval unequivocally chose the extended
option payable over 61 weeks. She then received parental benefits under that option for six (6)

months before seeking to convert the claim to the standard option.
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[14] While it may well be that Ms. Karval was uncertain about the maternity and parental
leave program, it cannot fairly be said that her clear choices resulted from being misled by the
Commission. It is undoubtedly the case that many government benefit programs will have
complex features and strict eligibility requirements. More information, clearer language and
better explanations can almost always be proposed in hindsight. Where a claimant is actually
misled by relying on official and incorrect information, certain legal recourse may be available
under the doctrine of reasonable expectations. However, where a claimant like Ms. Karval is not
misled but merely lacks the knowledge necessary to accurately answer unambiguous questions,
no legal remedies are available. Fundamentally it is the responsibility of a claimant to carefully
read and attempt to understand their entitlement options and, if still in doubt, to ask the necessary
questions. Ms. Karval deliberately selected the extended benefit option and, had she read the
application, she would have understood that the parental payments would be reduced. She would
also have appreciated that once parental benefits were paid her election was irrevocable. These
things are clearly stated on the application and were at the heart of the General Division’s

dismissal of her appeal and the Tribunal’s decision to deny leave to further appeal.

[15] Ms. Karval also complains about the treatment of her return-to-work date. She argues
that the Tribunal ought to have seen from the evidence that she had always intended to return to
work after one (1) year and that the Commission erred in accepting her application for extended
benefits at face value. She also argues that the Tribunal erred by refusing to receive into
evidence a letter from her employer clarifying the issue of when she would be returning to work.
The Tribunal’s treatment of these issues is set out in the following paragraphs from its decision:

[33] I note that the Claimant sent the General Division a letter
from her employer with her rescind or amend application. In the



letter, the employer wrote about the Claimant’s expected return-to-
work date. However, the General Division did not accept that it
could rescind or amend based on the letter. The Claimant appealed
that refusal to the Appeal Division (AD-20-778) as a separate
matter from this appeal.

[34] The Claimant has tried to submit the employer letter to this
appeal, but the Appeal Division told her that it could not consider
new evidence that was not before the General Division when it
made its decision. The General Division did not have the letter
from the Claimant’s employer when it made the June 18, 2020,
decision that is on appeal here.

[35] There was no evidence before the General Division that
could have supported a finding that the Claimant had made an
agreement with her employer to return to work after a year. The
General Division noted that the Claimant herself testified that she
had not arranged a return-to-work date with her employer. It
considered that the Claimant said she did not know when she
would return to work in her application for benefits. It also
considered the original ROE, in which her employer wrote that her
return to work date was “unknown”.

[38] Neither the Claimant, nor the employer gave the
Commission an expected date of return. The benefit application
form allows an applicant to indicate an expected date of return to
work. The application form asks claimants if they know the date
they will be returning to work. If a claimant answers “yes”, the
form asks for the expected date of return. The Claimant stated that
she did not know when she would be returning to work. The ROE
document allows an employer to indicate the expected date of
return to be completed. It has a section in which it asks for the
expected date of recall to work, but it allows the employer to tick
off a box for “unknown.” The employer ticked off the “unknown”
box.

[39] The General Division was entitled to consider the
application form as evidence that the Claimant did not know when
she would be returning to work. It was also entitled to consider the
original ROE as evidence that the employer did not know her
return-to-work date. The General Division must make a decision
on all the evidence that is before it, and it is entitled to weigh that
evidence as it sees fit.
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[40] The Claimant had the burden of proof at the General
Division. This means that the Claimant had to find and submit
evidence to show the General Division that the Commission
decision was wrong. The Claimant thinks that the application form
and the ROE should require a specific return-to-work date.
Whether or not that would be appropriate, neither the Claimant nor
the employer identified a return-to-work date in this case. The
General Division needed to decide based on the evidence that it
had. The Claimant cannot show that the General Division made an
error by not considering evidence that was not even before it.

[Footnotes omitted.]

[16] There is nothing unreasonable about the Tribunal’s assessment of the evidence as stated
above. Ms. Karval did not establish that an error was made in identifying her expected return-to-
work date. Her application clearly stated that she did not know when she would be returning to
work. If she had a known date of return, she had the option of declaring it on her application.
Instead she elected to receive extended benefits payable over 61 weeks even though she could
have chosen other options (see Tribunal decision at para 46). Both the original and the amended
ROE provided by her employer stated that her return-to-work date was “unknown”. She also
testified to the General Division that a firm date of return had not been arranged with her
employer. On this record, there is no basis for Ms. Karval’s argument that the Commission
owed her some heightened obligation to seek more information from her than what she had
already provided. There is also nothing very confusing about the application completed by

Ms. Karval. If she found it perplexing, she could have called the Commission instead of
providing answers that, she now says, were inconsistent with her true intentions. Reduced to its
simplest terms, Ms. Karval made a clear election to receive extended benefits, gave the
Commission no indication she was confused, made no timely inquiries of her own to clarify her

options, received extended benefits in a reduced amount for six (6) months and, under s 23(1.2)
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of the Employment Insurance Act, above, was precluded from changing her election. In these
circumstances, the Tribunal’s decision that Ms. Karval’s appeal had no reasonable chance of

success was, itself, reasonable.

[17]  As the Tribunal found, there was no breach of fairness from the General Division’s post-
hearing request to the Commission for a copy of Ms. Karval’s original ROE. The General
Division made this request to see if it disclosed a different return-to-work date than the one
declared in the amended ROE. The General Division told Ms. Karval it would make this
request, copied her on the request and emailed the ROE to her when it was received. Ms. Karval
took no issue with this approach and she made no further submissions about the significance of

this document to her appeal.

[18] Ms. Karval now says that she did not know that she could have made further submissions
about the ROE. However, when asked, she was unable to say how its acceptance into evidence
could have made a difference to the outcome. In the end, both ROEs declared the same thing —
that Ms. Karval’s return-to-work date was then unknown. The original ROE added nothing new
and was not material to the outcome of the case. In these circumstances, it was not a breach of

fairness to have obtained it from the Commission after the hearing.

[19] Ms. Karval also says that it was unfair and inconsistent for the Tribunal to reject a letter
from her employer which also concerned her return-to-work date. The letter was not put to the
General Division and the Tribunal rejected it on that basis. It is of equal significance that the

letter did not contradict what the employer had recorded in the ROEs or what Ms. Karval had
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declared in her application. The letter simply stated that as of November 07, 2019 it was
“anticipated that she will return from leave in May 2020”. This is fully consistent with the
General Division’s conclusion that when she filed her application in May 2019 her return-to-
work date was unknown and this only changed after the date of election irrevocability. In short,
the employer’s letter is not corroborative of Ms. Karval’s contention that she always intended to
return to work after one year of leave and the Tribunal’s refusal to receive it was neither material

to the decision nor unfair.

[20] For the foregoing reasons, this application is dismissed.

[21] No costs are sought and none are ordered.



Page: 16

JUDGMENT IN T-1396-20

THIS COURT’S JUDGMENT is that this judicial review is dismissed.

"R.L. Barnes"

Judge
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