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REASONS FOR ORDER AND ORDER

INTRODUCTION

[1] These reasons address three matters that were dealt with in one hearing: an application for
judicia review and mandamus with respect to a pending citizenship application; a motion on behal f
of the applicant for production of certain documents held by the respondent; and a motion to dismiss
the underlying application on the ground that it is statute-barred, brought by the respondent. As|
have concluded that the motion for production must be dismissed and that the motion to dismiss

must be granted, the underlying application will aso be dismissed.
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BACKGROUND

[2] The applicant, Amparo Torres Victoria, isacitizen of Colombiawho came to Canadaas a
Convention refugee in December 1996, via Mexico, and was given permanent residence status upon

entry. In June 2000, she applied for citizenship.

[3] On January 12, 2001 the application was sent to the Case Management Branch (CMB) of
Citizenship and Immigration Canada (“CIC”) for review and monitoring pending completion of a
security clearance by the Canadian Security Intelligence Service (“CSIS’). On seven occasions
between February 2001 and July 2004, in response to inquiries by CMB, CSIS advised that the
matter remained under study. CMB aso consulted the CIC Security Review Branch, now part of
Canada Border Services Agency (CBSA), on February 6, 2003 with respect to the application.
CMB requested updates from the Security Review Branch on five occasions between January 26™
and December 6" 2004. During 2004, the applicant, her friends and an employer of the applicant

were aso interviewed by CSIS officers.

[4] The applicant filed her originating Notice of Application in this Court on December 2, 2004
seeking an order of mandamus requiring the respondent to grant the applicant citizenship within

thirty day’s of the Court’ s order, pursuant to S. 18.1 of the Federal Court Act, R.S.C. 1985, c. F-7.

[5] The affidavit of Roger Payette, CIC Citizenship Case Analyst, was served and filed by the
respondent on February 21, 2005. The applicant cross-examined Mr. Payette on March 18, 2005.

During the cross-examination, the respondent objected to requests for production of certain
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documents on the grounds that they contained privileged communications. Other questions were

taken under advisement and respondent’ s counsel provided responses on March 23, 2005.

[6] The applicant filed her application record on March 30, 2005. The respondent filed his

record on April 18, 2005.

[7] On April 13, 2005, areport was issued pursuant to subsection 44(1) of the Immigration and
Refugee Protection Act, S.C. 2001, c. 27 (IRPA) by Officer A. Jenkins of the CBSA. The Minister
referred the report to the Immigration Division of the Immigration and Refugee Board for a hearing
on April 15, 2005. As of the date of the hearing of these matters, the proceedings before the Board

were at the stage of final submissions.

[8] Officer Jenkins report statesthat, in his opinion, the applicant isinadmissible to Canada
pursuant to s. 34(1) (f) of IRPA because there are reasonable grounds to believe that sheisa
member of Fuerzas Armadas Revolucionarias de Colombia (“FARC”), has associated with
organizations linked to the FARC, has conducted activitiesin support of the FARC and has

associated with members of the FARC.

[9] FARC has been listed by the Government of Canada as aterrorist entity under the UN

Suppression of Terrorism Regulations, SOR/2001-360 and the Criminal Code R.S.C, c. C-34.

[10]  In hisFebruary 2005 affidavit, Mr. Payette stated that his office had received seven

communications from CSIS about the applicant. Under cross-examination, he denied knowing what
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concerns CSIS may have had regarding the applicant. The respondent has disclosed four of the
seven communications. None of these reveal any substantive information. They merely say “ subject
under review” (February 13, 2001); “subject isunder study” (February 24, 2001 and July 20, 2001);

and “subject is still under study” (October 4, 2001).

[11] Mr. Payette states in his affidavit that he also requested updates from the Security Review
Branch, CBSA fivetimesin the year 2004. One of these requests has been disclosed by the
respondent. The respondent has claimed privilege for the other four requests, but disclosed
computer records noting that Mr. Payette did make the requests. During cross-examination Mr.
Payette could not say whether he had received any response to his requestsin 2004 because he had
not brought the file to the cross-examination. Respondent’ s counsel objected to producing the
records on the ground that the cross-examination was not an examination for discovery and that the
records may be privileged under sections 37 or 38 of the Canada Evidence Act R.S.C, c. E-10.
Subsequently the respondent informed counsel for the applicant that the answer to the question was
no, Mr. Payette had not received a response to his requests in 2004. Mr. Payette had not received

any response from CBSA which added information to the statement that they have “concerns.”

[12] Mr. Payette stated that he cannot process the applicant’ s citizenship application because she
has not been given a security clearance from CSIS and because he awaits a response from the
CBSA. He also stated under cross-examination that he will forward the applicant’ sfile to alocal

office for her citizenship to be processed once he receives the CSIS clearance.
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Motion for Production

[13] Theapplicant’s motion filed on September 14, 2005 cites Rules 96, 97, 317, 318 and 359 of
the Federal Courts Rules, 1998 in support of arequest for direction from the Court with respect to
production of the undisclosed CSIS communications referred to in the affidavit of Roger Payette of
February 18, 2005. These communications were listed in the direction to attend for cross-
examination served on the respondent and were the subject of refusals on the ground of privilege at

the March 18, 2005 cross-examination of Mr. Payette.

[14] The parties submissionsfocussed on the scope of Rule 317 respecting requests for
production and the resolution of objections to such requests under Rule 318. Rule 317(1) provides
that aparty may request material relevant to an application that isin the possession of atribunal
whose order isthe subject of the application and not in the possession of the requesting party. This
request may be included in the notice of application. Where that is not done, as was the case here,
the request must be served on the other parties. Under Rule 318, the tribunal must transmit the
requested material within 20 days unless the tribunal or a party objects. Rule 318(4) provides that

the Court may, after hearing submissions, consider the objection and order production.

[15] Asaparty may only request material “that isin the possession of the tribunal whose order is
the subject of the application”, rules 317 and 318 can only be invoked where a decision or order of a

tribunal is under review: Gaudes v. Canada (Attorney General), 2005 FC 351, [2005] F.C.J. No.
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434 (QL). Where the object of the underlying application isto compel the performance of a

statutory duty, as here, it isnot entirely clear that these rules are applicable.

[16] But assuming for the present purposesthat Rule 317 does apply to materia in the possession
of the respondent relating to the unprocessed citizenship application, it is not intended, in my view,
to be used to obtain information that a party refused to bring to a cross-examination in response to a
direction to attend, or to obtain answers to questions for which privilege has been claimed in the

course of the cross-examination.

[17]  Theapplicant’s motion was filed five months after the cross-examination in which
production of the documents wasiinitialy sought and to which the respondent objected on the
ground of privilege. The proper course of action for the applicant to have taken when these issues
arose during Mr. Payette' s cross-examination was to adjourn to seek direction from the Court, as per
Rule 97 of the Federal Court Rules, 1998. The applicant did not do that but instead completed the
guestioning. Questions taken under advisement at the cross-examination were answered by the
respondent on March 23, 2005. No further effort was made, it seems, to obtain the undisclosed

communications until this motion was filed.

[18] | agree with the applicant that the evidence given by Mr. Payette on cross-examination
regarding the nature of the concernsthat CSIS may have regarding the applicant was exceedingly
vague. It would have been more helpful to the Court in these proceedings had Mr. Payette attended
the cross-examination with the filein his possession and in a position to provide counsel with clear

and specific answers, subject to any claims of privilege. Hisfailure to do so suggests a conscious
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strategy to limit the amount of information the applicant could gain from the cross-examination.
Nonetheless, the proper remedy for the applicant would have been to deal with the issue at that time,

not almost six months later.

[19] The status of the proceedings moved on from the cross-examination without any apparent
effort by the applicant to seek the Court’ s intervention with respect to Mr. Payette’ sfailure to attend
with thefile or refusal to answer questions to which an objection was raised. The applicant filed her
application record on March 30, 2005. The respondent then filed its application record on April 18,
2005. These were significant “fresh steps’ taken in the proceedings, which militate against the

exercise of the Court’ s discretion to order production under Rule 318 (4).

[20]  The co-caled fresh step rule has been described by this Court in Vogo Inc. v. Acme Window
Hardware Inc. (2004), 256 F.T.R. 37, 2004 FC 851 at paragraph 60 as follows:

The purpose of the “fresh step” rule isto prevent a party from acting

inconsistently with its prior conduct in the proceeding. By pleading

in response to a statement of claim, for instance, a defendant may

extinguish their right to complain of fatal deficiencies in the

allegations made against them. The fresh step rule aims to prevent

prejudice to a party who has governed themselves according to the

procedural steps taken by the opposing side, where it would be unfair

to permit areversal in approach.
[21] Theapplicant had knowledge, as early as February 2005, of the existence of the
communications over which the respondent claimed privilege. She took no steps to seek production
until amost six months later, and in the interim filed her application record as did the respondent. |
note that in the parallel admissibility proceedings before the Immigration Division, the Minister of

Public Safety and Emergency Preparedness sought and obtained an order to protect the
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confidentiality of certain information. Whether that prompted this motion or not, I conclude that the

applicant has taken afresh step in the proceedings and cannot now seek production.

[22] If I amwrong in that conclusion, | have also considered whether the documents requested
would be relevant to the application before me, asrequired by Rule 317 (1). The scope of
production under Rule 317 was reviewed by the Federal Court of Apped in Canada (Human Rights
Commission) v. Pathak, [1995] 2 F.C. 455, 180 N.R. 152 |leaveto appeal to S.C.C refused, [1995]
S.C.C.A. No. 306. A tribunal is obliged to produce relevant documents only. A document is relevant
to an application for judicial review if it may affect the decision the Court will make. The relevance
is determined by reference to the grounds of review set out in the originating notice and the

applicant’ s supporting affidavit.

[23] Inthiscase, the applicant is requesting copies of communications between CIC and CSIS
regarding her application for citizenship. The underlying application for mandamusis based on an
unreasonable delay in the processing of the citizenship application. The applicant has suggested that
the content of the documents in question may confirm that the reason why CSIS was holding back
the security clearance was that it hoped to obtain information from the applicant about FARC

members with whom she had been previoudly associated.

[24] Theapplicant statesin her affidavit filed in support of the motion that she believes CSIS
wants her to become an informant. If the communi cations contained such information, the applicant
submits, it would establish that Mr. Payette mided the Court in his affidavit and answers on cross-

examination as to the reasons for the delay in processing the citizenship application and would
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support afinding that the delay had been unreasonable. The applicant asks me to read the
communications to determine whether they are relevant or not. The respondent indicates that this
would invoke the requirements under sections 37 and 38 of the Canada Evidence Act that notice be
served on the Attorney Genera of Canada and a hearing conducted to determine whether disclosure
of the information would be injurious to international relations or national defence or nationa

Security.

[25] Had there not been asignificant change with respect to the applicant’ s status, | would have
concluded that the content of the questioned documents could be relevant to a determination asto
whether the delay in processing the citizenship application was reasonable and would have ordered
their production for the Court to read them and deal with the respondent’ s objection. However, the
guestion of the applicant’ s digibility for citizenship is now in another forum, namely the s.44(2)
admissibility hearing, and as | will discuss below, there is no longer any basis upon which to

continue the application for judicial review and mandamus.

[26] Thereisno evidence before me upon which | could conclude that the officer mided the
Court, merely supposition that the content of the protected communi cations would support afinding
of bad faith and abuse of process. But even if there were such evidence and | were to find that there
had been an abuse of the Court’ s process, in light of the changed circumstances respecting the

underlying application such afinding would have no practical effect.
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[27] Astheapplicant has delayed in pursuing her remedies, the parties have taken fresh stepsin
the proceedings, and the content of the documents would no longer affect the resolution of the

underlying mandamus application, | declineto order their production.

Motion to Dismiss

[28] Mandamusisadiscretionary equitable remedy. Among the criteriafor itsissuance isthat
thereisapublic legal duty to act owed to the applicant, a clear right to performance of that duty and
that the order sought must have some practical effect: Apotex v. Canada (Attorney General), [1994]

1F.C. 742, (1993) 162 N.R. 177 (F.C.A).

[29] Therespondent seeks summary dismissal of the underlying application for mandamus
primarily on the grounds that the applicant no longer has aright to performance of the Minister’s
duty to process her citizenship application and the proceeding has no possibility of successassheis
currently the subject of deportation proceedings before the Immigration Division of the Immigration
and Refugee Board. Mandamus is thus statute-barred and unattainable given s.14 (1.1) of the

Citizenship Act, S.C. 1974-75-76, c. 108 (the“Act”).

[30] Therespondent also submits that the applicant’s stated rationale for keeping the mandamus
proceeding alive, namely her intention to move to join this application with her challenge to the
s.44(1) report in leave application IMM-2710-05, based on an aleged abuse of process, isno longer

viable given that the application for leave was dismissed by the Court on October 6, 2005. Asthe
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record in the mandamus application was before the Court in the leave application, the respondent

submits that the abuse of process allegations have already been found to be unmeritorious.

[31] Aninterlocutory motion will be entertained in advance of a hearing on the merits where
the originating application is without any possibility of success. In Labbeé v. Canada
(Commission of Inquiry into the Deployment of Canadian Forcesin Somalia - Létourneau

Commission) (1997), 128 F.T.R. 291, 146 D.L.R. (4th) 180, Justice Andrew Mackay wrote at
paragraph 25:

An application for judicia review ordinarily is considered
on its merits in an expeditious process and it is unusual to
strike out an originating motion for such review without
hearing the merits. Nevertheless, it is clear that the Court
will dismiss an originating motion in a summary manner
where the motion is without any possibility of success.
(See: David Bull Laboratories (Canada) Inc. v. Pharmacia
Inc., [1995] 1 F.C. 588 at 600 (F.C.A.); Vancouver Island
Peace Society v. Canada, [1994] 1 F.C. 102 at 121
(F.C.T.D.); Robinson v. Canada, [1996] F.C.J. No. 1007,
(F.C.T.D.); Chandran et al. v. Minister of Employment and
Immigration et al., (1995), 91 F.T.R. 90.) [Emphasis
added)].

[32] AsI have concluded that the mandamus application has no possibility of successin the
present circumstances, | do not need to consider whether the merits of the application have been
made out. | considered whether it would be appropriate to adjourn the application until such time as
the admissibility hearing and any subsequent appeals or applications for judicial review had been

dealt with but concluded that would be inadvisable.

[33] InKaricv. The Minister of Citizenship and Immigration (May 26, 2005), Ottawa T-1840-04

(F.C.) dustice Y ves de Montigny considered whether to grant the applicant’s motion for an
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adjournment or stay of their mandamus application pending the determination of their application

for leave and for judicia review of the decision to refer the applicant to an admissibility hearing

based, asin this case, on an alegation of abuse of process.

[34]

Justice de Montigny held that it was not in the best interests of justice to have an

extraordinary discretionary remedy like mandamus in abeyance for an indeterminate period of time.

He aso stated that if the referral was determined to be an abuse of process, afurther application for

mandamus could be brought. The application for mandamus was then withdrawn as there was no

point in proceeding in light of the referra to the Immigration Division and the clear language of s.

14(1.1) of the Citizenship Act.

[35]

Where an applicant is a permanent resident
who is the subject of an admissibility
hearing under the Immigration and
Refugee Protection Act, the citizenship
judge may not make a determination under
subsection (1) until there has been a fina
determination whether, for the purposes of
that Act, a remova order shal be made
against that applicant.

[36]

Subsection 14 (1.1) of the Citizenship Act reads asfollows:

Le juge de la citoyenneté ne peut toutefois
datuer sur la demande émanant d'un
résdent permanent qui fait I'objet d'une
enquéte dans le cadre de la Loi sur
I’'immigration et la protection des réfugiés
tant qu'il nN'a pas é&é décidé en dernier
ressort S une mesure de renvoi devrait étre
prise contre lui.

While the authority to grant citizenship rests with the Minister, the Act requires that

compliance with the statute and the regulations be first determined by a citizenship judge. Upon the
filing of acitizenship application, Section 11 of the Citizenship Regulations, 1993 SOR/93-246 (the
“Regulations’) provides that the Registrar, an official in the respondent’ s department, is responsible
for initiating the inquiries necessary to determine whether the applicant meets the requirements of

the Act. After completion of the inquiries, the Registrar refers the application to a citizenship judge
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for consideration. The citizenship judge considers the application under section 14(1) of the Act,
determines whether the requirements have been met and then advises the Minister whether the

application has been approved or not approved.

[37] Mandamus may issue where there has been an unreasonable delay in processing an
application and referring the matter to the citizenship judge, including an unreasonable delay in
completing CSISinquiries. See for example: Conille v. Canada (Minister of Citizenship and
Immigration) [1999] 2 F.C. 33, (1998) 159 F.T.R. 215; Latrache v. Canada (Minister of Citizenship
and Immigration) (2001) 201 F.T.R. 234, [2001] F.C.J. No. 154 (F.C.T.D.) (QL). However, the
Minister must be given the necessary time to investigate and mandamus will not be issued when
thereisapreliminary indication that alengthened processing period is due to the presence of special
circumstances: Khalil v. Canada (Secretary of Sate), [1999] 4 F.C. 661, 176 D.L.R. (4th) 191

(C.A)); Leev. Canada (Secretary of Sate) (1987), 16 F.T.R. 314, 4 Imm. L.R. (2d) 97 (F.C.T.D.).

[38] In Rousseau v. Canada (Minister of Citizenship and Immigration) (2004), 252 F.T.R. 309,
2004 FC 602 Justice Michael Kelen dealt with an application for awrit of mandamus to compel the
Minister to process the applicant’s claim for citizenship within 30 days. The applicant had
encountered adelay of five yearsin the processing of his application. Justice Kelen found that the
delay was unreasonable but concluded that the writ need not be issued because the Minister had
taken action subsequent to the filing of the application, in the form of an IRPA s.44 (1) report,
which could lead to aresolution of the application. He adjourned the application for three monthsto
determine whether the report was referred for an admissibility hearing under IRPA s. 44(2). Inthe

result, the application was dismissed.



Page: 14

[39] Asnoted above, on April 13, 2005 Officer A. Jenkinsissued areport under s. 44(1) of IRPA
stating that in hisopinion Ms. Torresisinadmissible to Canada pursuant to s. 34(1)(f) of IRPA as
there are reasonable grounds to believe that she isamember of FARC, has associated with
organizations linked to FARC, has conducted activitiesin support of the FARC and has associated
with members of the FARC. The report was referred by the Minister to the Immigration Division of
the Immigration and Refugee Board of Canadato conduct an admissibility hearing on April 15,
2005. As of the date of the hearing of this matter, counsel for the applicant was scheduled to give

closing arguments in the coming days.

[40] Thus, inthiscasethes. 44(2) referral to the Immigration Division has been made, and, by
reason of s. 14(1.1) of the Citizenship Act, operates as a complete bar to an application for
mandamus on the basis of unreasonable delay until such time as a determination is made whether a

removal order isto be made against the applicant.

[41] Itis, perhaps, worth noting that had the application for mandamus proceeded to a successful
result for the applicant, the Court would not have ordered the respondent Minister to immediately
grant her citizenship as that requires a determination by a citizenship judge that the requirements of
the Act and Regulations have been met. The outcome at best would have been an Order that the
respondent refer the citizenship application to acitizenship judge for that determination to be made.
That would not have precluded the Minister, upon receipt of an IRPA s. 44(1) report, from referring
the matter for an admissibility hearing under IRPA s. 44(2) and blocking a decision by the

citizenship judge until the result were known. In a sense, therefore, the filing of the application for
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mandamus in this case has effectively prompted action as the Minister has been moved to refer the
merits of the concerns which CSIS and CBSA evidently have for ahearing in the immigration
forum. If that hearing resultsin aremoval order, the decision may not be appeal ed as section 64(1)
of IRPA prohibits permanent residents from appealing inadmissibility decisions made on the
grounds of security. The decision may however, bejudicialy reviewed if leaveis granted. If no

removal order is made, the applicant may renew her application for mandamus.

[42] | conclude, therefore, that while the five year delay in processing the citizenship application
may have been unreasonable, and the Minister may have been prompted to act by reason of the
filing of the application in this Court, proceeding with the application for mandamus in the current
circumstancesiis pointless when no effective remedy can be granted. | therefore grant the motion to

dismiss without prejudice to renew the application at alater dateif required.

[43] Inthecircumstances of this matter, | will exercise my discretion to decline to grant the

respondent an award of costs.
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ORDER

THIS COURT ORDERS that the applicant’s motion for production is dismissed and the
respondent’ s motion for summary judgment is granted. The application for judicial review and

mandamusis hereby dismissed. No award of costsis made.

“Richard G. Modey”
Judge
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