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I Introduction

[1] This is an application pursuant to subsection 72(1) of the Immigration and Refugee
Protection Act, SC 2001, c¢ 27 (the Act), for judicial review of a decision by the Refugee

Protection Division of the Immigration and Refugee Board of Canada (RPD) dated April 14,
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2014, wherein the applicant was determined to be neither a Convention refugee under section 96
of the Act nor a person in need of protection under section 97 of the Act. Only the RPD’s
determination that the applicant is not a person in need of protection within the meaning of

section 97 of the Act is at issue here.

[2] The applicant (or Ms. Flores) is a citizen of El Salvador. In November 2012, while she
was in the shop she ran in a central market in the city of San Salvador, a member of a criminal
gang, the Maras, allegedly left her a note demanding that she make a weekly payment (Renta)

and threatening to Kill her if she refused to pay.

[3] The following week, Ms. Flores allegedly found in her shop a second note to the same,
which that time was left right next to the disembowelled body of a cat. Ms. Flores then allegedly
went to a police station to report that extortion attempt. The police officers at the station
allegedly indicated to her that it was preferable for her to pay the Renta, but they also confiscated
the two threatening notes left in her shop. According to Ms. Flores, one of the police officers at

the station was even in league with the Maras.

[4] Following that visit to the police station, the applicant allegedly hid at her home until she
left EI Salvador in January 2013 for the United States, where she allegedly stayed until she came

to Canada a year later to seek protection here.

[5] The RPD found the applicant’s story credible. However, it found that threats and
extortion attempts by criminal gangs in El Salvador were a generalized risk for shopkeepers in

that country, that the risk alleged by the applicant was no different from that generalized risk and
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that, as a result, she had not established that she was subject to a personalized risk as required by

section 97 of the Act.

1. Issue and standard of review

[6] This case raises only one issue, namely, whether the Court’s intervention is warranted
where the RPD determines that the applicant is not a person in need of protection within the

meaning of section 97 of the Act because the risk alleged by her is a generalized risk.

[7] The standard of review that applies in this case is reasonableness, since the question of
whether a refugee claimant is subject to a risk that makes section 97 of the Act applicable is a
question of mixed fact and law within the expertise of the RPD (Dunsmuir v New Brunswick,
2008 SCC 9, [2008] 1 SCR 190, at para 47; Olvera v Canada (Minister of Citizenship and
Immigration), 2012 FC 1048, 417 FTR 255, at para 28; Malvaez v Canada (Minister of
Citizenship and Immigration), 2012 FC 1476, 423 FTR 210, at para 10; Portillo v Canada

(Minister of Citizenship and Immigration), 2012 FC 678, 409 FTR 290, at para 26).

[8] According to this standard of review, the Court must show deference to the findings
made by the RPD and will therefore intervene only if those findings lack justification,
transparency or intelligibility and fall outside a range of possible, acceptable outcomes which are

defensible in respect of the facts and law (Dunsmuir, above, at para 47).
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[9] Also according to this standard, it is certainly not the Court’s role to substitute its own
assessment of the evidence in the record for the assessment made by the RPD (Canada (Minister

of Citizenship and Immigration) v Khosa, 2009 SCC 12, [2009] 1 SCR 339, at para 59).

1. Analysis

[10] To be recognized as persons in need of protection under section 97 of the Act, refugee
protection claimants must show on a balance of probabilities that their removal to their country
of origin would subject them to a risk to their life or to a risk of cruel and unusual treatment or
punishment. For this purpose, they must establish that they are personally subject to a risk that is
not faced generally by other individuals from or living in their country of origin (Prophete v
Canada (Minister of Citizenship and Immigration), 2009 FCA 31, at para 3; Mancillas v Minister

of Citizenship and Immigration, 2014 FC 116, at para 25).

[11] This case arises in the context of the scourge that the criminal gangs operating in most
Central American and South American countries represent for a large part of the local
population. In particular, the case raises the difficult question of what line must be drawn
between what constitutes, for refugee claimants who are victims of the practices of such criminal
gangs, a generalized risk that does not give rise to protection under section 97, and what

constitutes an individualized risk that warrants such protection.

[12]  According to the prevailing line of cases in this Court, this line-drawing exercise is a
two-step exercise, with the primary concern being to avoid stripping the protection offered by

section 97 of the Act of its content every time there is a risk that can be characterized as
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generalized (Portillo v Canada (Minister of Citizenship and Immigration), 2012 FC 678, [2014]
1 FCR 295, at para 36; Gonzalez v Minister of Citizenship and Immigration, 2013 FC 426,
431 FTR 268, at para 14; Correa v Canada (Minister of Citizenship and Immigration), 2014 FC

252).

[13] The first step of this test requires an individualized analysis of the alleged risk, which
involves identifying the risk itself, the basis for the risk, its present or prospective nature and its
effects in terms of a risk to the refugee protection claimant’s life or a risk of cruel and unusual
treatment or punishment (Portillo, above, at para 40). Once that individualized risk has been
identified, the test requires that it be compared to the generalized risk faced by the population of
the refugee protection claimant’s country of origin, or a significant group in that country, to

determine whether the two risks are of the same nature and degree (Portillo, above, at para 41).

[14]  Therefore, where the RPD finds a refugee protection claimant credible, asis the case
here, it cannot rely on the generalized nature of the threats to reject the claim; it must conduct an
“individualized and thorough analysis of the facts presented, examining all the aspects of risk
stemming from these facts, to determine whether the risk has become personalized even if the

applicant was initially a random target” (Gonzalez, above, at para 12).

[15] The applicant argues that, even though the RPD found her story credible, it failed to
conduct an individualized analysis of the threats made against her, thereby irremediably vitiating

its finding that she was subject only to a generalized risk.
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[16] This is not the conclusion I reach when | analyze the RPD’s decision in this case. In my
opinion, the RPD began by properly identifying the onus on the applicant by stating that, to

establish her right to protection under section 97, she had to show

a.  that the risk she was fleeing was a risk specified in section 97,

b.  that, at the time of the hearing, it was more likely than not that she would be subject

to that risk if she had to return to her country;

c.  that she was personally subject to the risk; and

d.  that the risk was different from the risk faced generally by other individuals in

El Salvador.

[17] The RPD then described the applicant’s personal circumstances in detail and compared
them with the risk faced by individuals in the same situation in El Salvador. It found that, even
though she had been targeted by the Maras, her situation was no different from that of the very
large proportion of shopkeepers in that country who were also subject to threats of extortion and

violence by criminal gangs like the Maras using the same modus operandi.

[18] In my opinion, this approach is consistent with the principles laid down by the Court. In
the end, what | conclude is that the applicant is in fact criticizing the RPD for not giving enough

weight to the fact that she was personally targeted by the Maras.
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[19] Inavery recent case, Correa, above, on which counsel for the applicant placed
considerable emphasis in oral argument, my colleague Justice Russel, following an exhaustive
review of the Court’s case law on these questions, found that personal targeting is an imprecise

term that could encompass a broad range of circumstances.

[20] Justice Russel noted that this range of circumstances could go “from isolated or repeated
(but not necessarily linked) encounters with criminal gangs, to claimants caught in the type of
downward spiral of demands, threats, and escalating violence, where gang members for whatever
reason have focused their attention on a specific individual and will not relent until their
demands are met (often repeatedly) or the target (and often their family members) are dead or

flee the country”.

[21] What | take from Justice Russell’s judgment is that personal targeting will not
systematically provide a basis for protection under section 97 of the Act and that a “line-drawing
exercise” Will be required to determine, in light of all the circumstances, the cases in which

protection will be warranted and the cases in which it will not (Correa, above, at para 82).

[22] The Court’s role in this type of case is to determine whether the line drawn by the RPD is
reasonable (Correa, above, at para 82). In this case, | think it is: as | said above, the RPD
considered the applicant’s personal situation, did not ignore the fact that she was targeted,
identified the modus operandi used by the criminal gangs and compared the risk faced by the
applicant to that faced by individuals in a similar situation, finding that the risk was the same in

both cases.



Page: 8

[23] As the RPD noted in its decision, once the applicant took refuge at home following the
two incidents at her shop and her visit to the police, she had no further direct contact with the
police or the Maras and, even though she suspected that people tied to either group had passed by
the door of her home, no one ever entered or tried to enter her home. Moreover, her sister, who
visited her during that time, was not threatened with reprisals or even really bothered in

connection with those incidents either.

[24] The line drawn by the RPD, based on all of these circumstances, between the risk to
which the applicant was subjected and the generalized risk faced by the population of

El Salvador in general and shopkeepers in particular, owing to the presence and activities of
criminal gangs in that country, is not an unreasonable one. In my opinion, it falls within a range
of possible, acceptable outcomes which are defensible in respect of the facts and law (Dunsmuir,

above, at para 47).

[25] Inmy view, this conclusion is even more necessary when the risk alleged by the applicant
is considered in terms of its prospective nature, which is a central element of the right to
protection under section 97 and the analytical approach developed in the Court’s case law
(Portillo, above, at para 40). As the RPD specified, the applicant had to establish not only that
she had been targeted by the Maras before leaving El Salvador but also that she risked being
targeted if she returned to that country. In other words, she also had to show that the threat
against her was prospective (Acosta v Minister of Citizenship and Immigration, 2009 FC 213, at
para 13; Gonzales, above, at para 18; Mancillas v Minister of Citizenship and Immigration,

2014 FC 116, at para 25).
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[26] Inits decision, the RPD noted that, since the applicant’s departure from El Salvador in
January 2013, she had not had any further contact with the people she said she feared, nor had
her sister, who lives in the same city where she lived in El Salvador, been bothered in connection

with the situation that made her flee that country.

[27] This finding is important, and the applicant does not argue that it results from an
erroneous assessment of the evidence by the RPD. As is well established, the RPD’s decision
must be read as a whole and, while it did not say this in so many words, it seems clear to me that
this finding was one of the considerations that led the RPD to conclude that the risk feared by the
applicant was generalized in nature (Newfoundland and Labrador Nurses’ Union v
Newfoundland and Labrador (Treasury Board), 2011 SCC 62, [2011] 3 SCR 708; Singh v
Canada (Minister of Citizenship and Immigration), 2012 FC 23, 403 FTR 271, at para 21;
Valencia v Canada (Minister of Citizenship and Immigration), 2011 FC 787, at para 25;
Gebremichael v Canada (Minister of Citizenship and Immigration), 2006 FC 547, at para 48).
Once again, | cannot say that this finding, and the determination that followed it, were made in

an unreasonable manner.

[28] The respondent has, I think, summarized the situation well in paragraph 32 of his
memorandum:

[TRANSLATION]

In this case, the applicant was targeted indiscriminately by the
Maras and received no more threats after she hid. The Maras did
not force open the door to her apartment and never tried to attack
her or her relatives. Her family has not been bothered since she
left. In fact, her sister, who still lives in El Salvador, has heard
nothing more from the Maras in connection with this matter.
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[29] The situation is certainly unfortunate for Ms. Flores, but there is nothing that

distinguishes it from the many similar cases in which the Court has seen no reason to intervene
when considering an RPD decision rejecting a claim for protection based on section 97 of the

Act.

[30] Neither party requested certification of a question for the Federal Court of Appeal as

provided for in paragraph 74(d) of the Act.
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ORDER

THIS COURT ORDERS that:

1. The application for judicial review is dismissed.

2. No question is certified.

‘René LeBlanc”

Judge

Certified true translation
Michael Palles



FEDERAL COURT

NAMES OF COUNSEL AND SOLICITORS OF RECORD

DOCKET: IMM-3465-14

STYLE OF CAUSE: LUCIA MERCEDES GUERRERO FLORES v THE
MINISTER OF CITIZENSHIP AND IMMIGRATION

PLACE OF HEARING: MONTREAL, QUEBEC

DATE OF HEARING: JANUARY 29, 2015

ORDER AND REASONS: LEBLANC J.

DATED: FEBRUARY 18, 2015

APPEARANCES:

Marie-France Chassé FOR THE APPLICANT

Alain Langlois FOR THE RESPONDENT

SOLICITORS OF RECORD:

Your Immigration, Lawyer Service FOR THE APPLICANT
Advocate(s)
Montréal, Quebec

William F. Pentney FOR THE RESPONDENT

Deputy Attorney General of Canada
Montréal, Quebec



	I. Introduction
	II. Issue and standard of review
	III. Analysis

